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PKEF ACE, 



The provisions of the Insolvent Law of 1838, and of the Acts 
in addition thereto, which remain in force, are embodied in the one 
hundred and eighteenth and one hundred and nineteenth chapters 
of the General Statutes, passed in 1859. Those chapters, and two 
Acts of the present year, are contained in this volume. Decisions 
of the courts are noted under the section containing the provision 
upon which they were respectively made. Among these will be 
found all the decisions upon the law which have been made by the 
Supreme Judicial Court sitting in banc, and some of those by a 
single judge. For the means of stating the points of decisions of 
that Court not yet published, I am indebted to the Reporter, whose 
assistance has been freely, promptly, and kindly given. 

I shall be glad to know that what is here presented is such, in 
matter and arrangement, as to satisfy the want which so many 
of my friends have been pleased to say exists. To those whose 
encouragement has induced this publication, I make grateful 
acknowledgment. 

JOSEPH CUTLER. 

Boston, June, 1860. 
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INSOLVENT LAWS OF MASSACHUSETTS. 



THEIE EFFECT IN GENERAL. 



The original statute out of wliich has grown the present system of in- 
solvent laws, went into operation from and after the first day of August, 
1838. The bankrupt law, of 1841 went into operation in February, 1842. 
Its effect was to suspend the operation of the insolvent laws during that 
period, so far that no proceedings could be instituted under them, by or 
against debtors within the purview of the bankrupt law. Ex parte 
Eames, 2 Story, 322 ; Griswold v. PraU, 9 Met. 16 ; Judd v. Ives, 4 Met. 
401. 

But the bankrupt law did not supersede or suspend proceedings right- 
fully commenced under the insolvent laws, notice of the issuing of the 
warrant having been published before the former went into operation. 
Jiidd V. Ives, 4 Met. 401. 

So the insolvent laws repealed by implication the assignment law of 
1836, c. 238, so far as the two statutes affected the same class of persons, 
but no further. Carter v. Sibley, 4 Met. 298 ; Wyles v. Beats, 1 Gray, 
233 ; Edwards v. Mitchell, 1 Gray, 239. 

The insolvent laws, except § 20 of the aet of 1838, were suspended by 
statute, March 3, 1842, c. 71, while the bankrupt law should continue in 
force. And the bankrupt law was repealed, March 3, 1843. The assign- 
ment law, St. 1836, c. 238, was repealed by St. 1856, c. 163. 

An assignment at common law to a trustee, for the benefit of creditors 
of the assignor, is repugnant to the provisions of the insolvent laws, and 
may be avoided by attachment by any creditor who has not assented 
to it. Wylei v. Beals, 1 Gray, 233 ; Edwards v. Mitchell, 1 Gray, 239 ; 
Zipcey v. Thompson, 1 Gray, 243. But such assigmnent is valid between 
the parties executing it. Bigelow v. Baldtoin, 1 Gray, 245. 

Where a debtor assigned property to an attorney, with power to com- 
promise with his creditors, and apply the proceeds of the property to the 

2 
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payment of debts of the assignor, it was held in an action by a creditor 
■who had not assented to the assignment, in which the attorney was sum- 
moned as trustee of the assignor, that the trustee must be discharged in 
respect to all moneys actually paid by him to creditors of the assignor, 
in pursuance of such power, and for all moneys which he had pcissed to 
the credit of any creditors for whom he acted as attorney ; and also for 
all moneys for which he had given his written promise to creditors on the 
actual discharge of their original debts by them ; but that he must be 
charged in respect to moneys which he had merely stipulated to pay any 
creditors on their discharging their debts, and which they had not in fact 
discharged. Bowles v. Graves, 4 Gray, 117. 

An assignment for the benefit of creditors, made in another state, by a 
citizen thereof, and valid by the laws of that state) is ineffectual as 
against an attachment of property in this state, at the suit of a citizen 
of this state. Zipcey v. Thompson, 1 Gray, 243 ; Boyd v. Mockport Steam 
Cotton Mills, 7 Gray, 406. But where such assignment was made to an 
assignee residing in this state, but who did not remove the assigned prop- 
erty here, it was held valid in a trustee process brought in this state by 
a citizen of the state where the assignment was made, La which the as- 
signee was summoned as trustee of the assignor. Benedict v. Parmenter, 
13 Gray, 89. And such assignment is valid as against an attachment of 
property in this state, made in an action on a promissory note which was 
overdue at the time the assignment was made, in the hands of the payee, 
a citizen of the state in which the assignment was made, and afterwards 
sold to the plaintiff, a citizen of this state. Richardson v. Forepaugh, 
7 Gray, 546. 

So where a debtor in New York assigned certain property in that 
state to citizens of this state, to be sold by them, and the proceeds ap- 
plied to the payment of certain acceptances of the assignor, which were 
due to citizens of this state and of Rhode Island, and the assignees cov- 
enanted with the assignor so to apply them, and sold the property in 
New York ; and more than half of the holders of the acceptances signi- 
fied their assent to the assignment before this suit was brought, and all 
the residue afterwards, except the plaintiff, it was held that the assign- 
ment, being valid in New York, was valid here, and the assignees not 
liable as trustees of the assignor, in the trustee process. Goddard v. 
Winthrop, 8 Gray, 180. 

And, generally, such assignment is valid against an attachment at the 
suit of a citizen of another state. Superior Court, Mallory v. Snow, 
21 Law Rep. 431. 



GENERAL STATUTES, CHAPTER 118. 

OF COURTS OP INSOLVENCY. 



GENERAL PROVISIONS. 

Sec. 1. The courts of insolvency in the several coun- 
ties shall continue courts of record, and the judges and 
registers of probate and insolvency in their respective 
counties shall be judges and registers thereof. Sts. 1856, 
c. 284, § 1 ; 1858, c. 32, § 1 ; 1858, c. 93. 

Sec. 2. The courts shall have original jurisdiction in 
their respective counties of all cases of insolvency arising 
under the provisions of this chapter. St. 1858, c. 93, § 10. 

Sec. 3. Bach court shall be held at the shire towns of 
the county at such times as the judge appoints, and may 
be held at such other places as will best promote the 
convenience of the public. The judge may adjourn any 
court or meeting from time to time as occasion requires, 
and all things lawfully done at an adjourned meeting shall 
have like force and effect as if done at the original meet- 
ing. Sts. 1838, c. 163, § 15 ; 1856, c. 284, § 3 ; 1858, 
c. 98, § 11. 

The original meeting and adjournments constitute but one meeting ; 
and acts done at adjournments have the same force and effect that they 
would have if done at the original meeting. Rice v. Wallace, 7 Met. 
431. 

But proof at an adjourned meeting held after six months from the date 

of the assignment, did not entitle the creditor afterwards to dissent from 

' the granting of a discharge to the insolvent, under statute 1844, u. 178, 

§ 4, which provided that a discharge should not be granted if a majority 

in value of the creditors who shoidd prove their claims should " dissent 
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therefrom within sik months from the date of the assignment. Revere 
V. Newell, 4 Cush. 584. 

An adjournment of the second meeting " to the time and place of 
holding the third meeting," the latter not having been appointed at the 
time of the order, is illegal. Greenough v. Whittemore, 8 Gray, 193. 

Sec. 4. The judge may in vacation as ■well as in court 
approve compositions and assignees' bonds, approve or 
order sales, receive petitions, issue orders of notice and 
warrants, and do such other official acts as are done as 
matters of course and do not require notice to an adverse 
party. St. 1856, c. 284, § 4. 

Sec. 5. The judge may keep order in his court, and 
pimish any contempt of his authority ; administer oaths, 
issue commissions, take testimony, and compel the attend- 
ance of witnesses and the giving of testimony in the same 
manner and to the same extent as the superior court ; and 
may appoint such officers to attend upon the court as are 
necessary for the transaction of its business and keeping 
order therein. Sts. 1838, c. 163, § 15 ; 1856, c, 284, ^ 7, 
9 ; 1859, c. 196. 

Sec. 6. The proceedings in courts of insolvency shall 
be deemed matters of record, and the assignment and 
certificate of discharge shall be recorded in full. The 
other proceedings need not be recorded at large, but shall 
be carefully filed, kept, and numbered, in the office of the 
register. Copies of all parts of the records, and of records 
of prior proceedings in insolvency deposited in his office, 
duly certified by the register, shall in all cases be admis- 
sible as evidence, prima facie, of the facts therein stated. 
Sts. 1838, c. 163, § 14 ; 1858, c. 32, §§ 1, 2. 

A written assent to the discharge of the debtor filed by a creditor, 
becomes part of the record, and cannot be withdrawn without notide 
to the debtor and the consent of the court. Merriam v. Richards, 
3 Gray, 252. 

Under St. 1838, c. 163, no record was required of proceedings on a 
petition for a warrant, against a debtor, which was not sustained. Ran- 
dall V. Barton, 6 Met. 518. 
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The record is conclusive evidence of the time when a decree was' 
rendered. Leigh v. Arnold, 5 Cush. 615. 

The original papers and record, produced and verified by the register, 
are evidence equivalent to certified copies thereof. Odiorne v. Bacon, 
6 Cush. 185. 

A discharge may be proved by the original certificate as well as by 
a certified copy of the record. Greene v. Durfee, 6 Cush. 862. 

Copies certified by a clerk appointed under St. 1838, c. 163, § 14, 
are evidence under an agreement of parties, that " all copies of papers 
and original papers in the hands of the commissioner may be used with- 
out fiirther proof of their execution," whether such clerk was a certifying 
officer or not. Boardman v. Kihhee, 10 Cush. 545. 

Sec. 7. The register shall keep a docket with an 
alphabetical index of all cases in court, in which he 
shall enter short memorandums, with the numbers, of 
all proceedings and papers filed. He [shall] make all 
computations of dividends and orders of distribution, and 
shall furnish to the assignee a certified copy of such orders, 
and of the schedules of creditors and assets filed in each 
case. Sts. 1854, c. 329, § 3 ; 1856, c. 284, § 13 ; 1858, 
c. 32, 4§ 1, 2. 

Sec. 8. He may administer all oaths required in the 
course of proceedings before the court, except the oath 
described by section seventy-two ; and in the absence of 
the judge or a vacancy in that office, he may adjourn a 
court or meeting. Sts. 1838, c. 163, § 14 ; 1856, c. 284, 
§ 13 ; 1858, c. 141, § 5. 

Sec. 9. For copies of orders for distribution and of 
schedules, in addition to those required by law, and for 
copies of other papers, he shall be paid by the person de- 
manding the same, at the rate of fourteen cents a page, 
and no more. St. 1856, c. 284, § 22. 

Sec. 10. The docket, and all books, records, docu- 
ments, and papers, in his office, relating to insolvency, 
shall at all reasonable times be open to ihe inspection of 
the public. St. 1856, c. 284, § 13. 

Sec. 11. All assignments, warrants, orders of notice, 
2* 
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and processes, issuing from the court, shall be under the 
seal thereof, and shall be executed and obeyed throughout 
the conunonwealth ; and any officer or person to whom 
they are legally directed may serve the same in any 
county. All warrants shall be returnable not less than 
ten nor more than sixty days from the issuing of the same. 
Sts. 1848, 0. 304, § 6 ; 1856, c. 284, § 6. 

Sec. 12. Persons having business in court may desig- 
nate the newspapers in which notices under their applica- 
tions shall be published ; but if the newspapers thus 
selected are deemed by the judge insufficient to give 
publicity to the notice, he may order publication in one 
other newspaper. St. 1851, c. 138. 

Sec. 13. Each county shall provide suitable court 
rooms in the shire towns ; and a suitable fire-proof room, 
in which shall be kept all the records, books, documents, 
and papers, appertaining to the business of the court, and 
the records in all cases in insolvency. St. 1856, c. 284, 
§8. 

Sec. 14. All expenses attending the sessions of the 
courts, and the transaction of business therein, for blank 
books for records, and for blank forms and stationery 
necessary for the business of the courts, shall be paid out 
of the treasury of the commonwealth. St. 1856, c. 284, 
§28. 

Sec. 15. The judges or a majority of them shall from 
time to time make rules in writing for regulating the 
practice and conducting the business of the courts in all 
cases not provided for by law. They shall, as soon as 
conveniently may be after making and adopting such 
rules, submit a copy thereof to the supreme judicial court 
for approval, and amendment or alteration. St. 1856, 
c. 284, § 10. 

Sec. 16. The supreme judicial court shall have a gen- 
eral superintendence and jurisdiction of all cases arising 
under this chapter; and, except when special provision 
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is otherwise made, may, upon the bill, petition, or other 
proper process, of any party aggrieved, hear and determine 
the case as a court of equity. It may from, time to time 
make such general rules and forms as it deems necessary 
to establish and maintain a regular and uniform course 
of proceedings in all the counties. The powers thus 
granted may be exercised either by said court or by any 
justice thereof in term time or vacation, except that gen- 
eral rules and forms shall be made only at a law term. 
Sts. 1838, c. 163, § 18 ; 1851, c. 327, § 16. 

This section confers on the supreme judicial court jurisdiction and fiill 
powers of superintendence, as a court of chancery, of all cases arising 
under the statute, and fuU authority to act upon the petition of any party- 
aggrieved by any of the proceedings under the same. And in a proper 
case, -with proper parties, the court has power to arrest and supersede 
proceedings irregularly or illegally instituted or conducted, and may 
order an injunction as to any suits at law commenced by an . assignee 
illegally appointed. Partridge v. Hannum, 2 Met. 569 ; WTieelock v. 
Hastings, 4 Met. 504; Kimball v. Morris, 2 Met. 573 ; Claflin v. Beach, 
4 Met. 392 ; Hanson T. Paige, 3 Gray, 239 ; Cheshire Iron Works v. Gay, 
3 Gray, 531. 

But the chancery powers conferred upon the court by this section 
cannot be exercised in an action at law. So in a writ of entry by an 
assignee to try the title to Ia,nd set off on execution against the insolvent, 
the rights of the parties are to be determined upon strict principles of law. 
Cushing v. Arnold, 9 Met. 23. The exercise of chancery powers must 
be sought by bill, petition, or other chancery proceeding. Cushing v. 
Arnold, 9 Met. 23. And such proceedings cannot be instituted where 
there is an adequate remedy at law. So an assignee cannot maintain a 
bill to recover property alleged to have been fraudiilently conveyed by 
the debtor, although it contains a prayer for discovery. But he may 
maintain a bill for discovery merely, in aid of an action at law for that 
purpose. TJiayer v. Smith, 9 Met. 469 ; Adams v. Porter, 1 Cush. 170 ; 
Woodman v. Saltonstall, 7 Cush. 181. And where a debtor had sold 
property and took the note of the purchaser for the price, made payable 
to a pre-existing creditor, and delivered the note to such creditor in viola- 
tion of the insolvent laws, it was held that the assignee of the debtor, in 
proceedings in insolvency subsequently instituted, might maintain a bUl 
in equity against the creditor and purchaser to recover possession of the 
note, there being no adequate remedy at law against the maker of the 
note. Holmes v. Woodworth, 6 Gray, 324. 
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In cases where an appeal is expressly given by the statute from a decis- 
ion of the court of insolvency, a party aggrieved thereby is limited to 
that remedy, and cannot have relief by application to the court under 
this section. Palmer v. Dayton, 4 Cush. 270 ; Davis v. Newton, 6 Met. 
537, 543 ; Harlow v. Tufts, 4 Cush. 448, 452. But proof of a fraudulent 
claim will be expunged on the appUcation of the assignee under this sec- 
tion, where the fraud was not known to him until after the time limited by 
the statute, within which an appeal might be taken from the allowance of 
the claim. HiU v. Hersei/, 1 Gray, 584. And proof of a claim in favor 
of the partnership estate against the separate estate of one of the partners, 
the same persons being assignees of both the joint and separate estates, 
was expunged, on the petition of a creditor of the partner against whose 
estate the claim was allowed. Harmon v. HilUard, S. J. O. Dedham, 
1857, Shaw, C. J. See also Harmon v. Clark, 13 Gray, 114. 

An appeal lies only where expressly ^ven by the statute. In all other 
cases relief against the proceedings, orders, and decrees of the court of 
insolvency must be sought by original proceeding. Barnard v. Eaton, 
2 Cush. 294. And on a petition in the nature of an appeal, by an ag- 
grieved party, the supreme judicial court wiU revise the proceedings of 
the court below, in the application of property held in mortgage, or as 
collateral security for debts of the insolvent ; Eastm.an v. Foster, 8 Met. 
19 ; Barnard v. Eaton, 2 Cush. 294; Mass. Iron Co. v. Hooper, 7 Cush. 
183 ; also proceedings against persons charged with embezzling or dis- 
posing of property of the estate of the debtor ; Harlow v. Tufts, 4 Cush. 
448 ; in relation to the liability of the assignee to account ; BencUey v. 
Chapin, 10 Cush. 173 ; and generally will grant relief in all cases arising 
under the statute, where the statute itself has not prescribed a specific 
mode of relief. Wheelock v. Hastings, 4 Met. 504 ; Eastman v. Foster, 
8 Met. 19 ; Barnard v. Eaton, 2 Cush. 294 ; Harlow v. Tufts, 4 Cush. 
448, 451 ; Mclntire v. Maynard, A Gray, 429. 

Proceedings in insolvency which have been irregularly and illegally 
instituted, may be vacated in the whole or in part on the application of 
an aggrieved party, under this section. So a partner who was not notified 
of the proceedings until after the issuing of the warrant against the part- 
nership, could, before the statute requiring such notice to be given, peti- 
tion the supreme court to have the proceedings vacated. Thompson v. 
Thompson, 4 Cush. 127. And Tvhere g, warrant against a partnership 
embraces the estate of one not a partner, the proceedings will be vacated 
as to him, on his petition. Hanson v. Paige, 3 Gray, 244. 

On demurrer to a bill to vacate proceedings, a former decree of the 
supreme court sustaining them cannot be availed of; it must be pleaded. 
Merriam v. Sewall, 8 Gray. 

A decree sustaining proceedings in insolvency is binding on all credi- 
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tors having notice of the petition on which it was rendered, though the 
petition was not, in form, filed in behalf of all persons interested. Merri- 
am V. Sewall, 10 Gray. 

An attaching creditor is a " party aggrieved " by proceedings in insol- 
vency, and may proceed, under this section, to have them vacated. Pen- 
niman, Petitioner, 15 Law Kep. 28 ; Stearns v. Kellogg, 1 Cush. 449 ; Han^- 
son V. Paige, 3 Gray, 239 ; Merriam v. Sewall, 8 Gray. And it is no 
objection to a bill in equity filed against the assignee and a purchaser of 
real estate from him as such, to vacate the proceedings in the case of a 
corporation, that the corporation and one of their creditors, who claims the 
same estate under a subsequent deed from the corporation, join therein as 
plaintiflFs. Cheshire Iron Works v. Gay, 3 Gray, 531. 

To enable a creditor to maintain a petition to enforce a lien on the 
estate of the debtor, it is not necessary that he should have proved his 
debt in the insolvency proceedings. Mass. Iron Co. v. Hooper, 7 Cush. 
183. 
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Sec. 17. Any inhabitant of this state owing debts con- 
tracted while such inhabitant, may apply by petition to the 
judge for the county within which he resides, setting forth . 
his inability to pay all his debts, and his willingness to as- 
sign all his estate and effects for the benefit of his cred- 
itors, and praying that such proceedings may be had in 
the premises as are provided in this chapter. Sts. 1838, 
c. 163, § 1 ; 1841, c. 124, § 1 ; 1855, c. 363, § 1 ; 1858, 
c. 93, § 10. 

An alien resident in Massachusetts is entitled to the benefit of the 
insolvent laws. Judd v. Lawrence, 1 Cush. 531. So is a bankrupt 
under the bankrupt law of 1841, who failed to obtain his discharge under 
that law ; Fisher v. Currier, 7 Met. 424 ; and a debtor who did not 
obtain his discharge in former proceedings in insolvency. Gilbert v. 
Hebard, 8 Met. 129; Shelton v. Codman, 3 Cush. 318. 

Sec. 18. If it appears to the satisfaction of the judge 
that the debts due from the applicant amount to not less 
than two hundred dollars, he shall forthwith issue a war- 
rant under his hand to the sheriff of the county or either 
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of his deputies, directing Mm forthwith as messenger to 
take possession of all the estate, real and personal, of the 
debtor, except such as may be by law exempt from attach- 
ment, and of all his deeds, books of account, and papers, 
and keep the same safely until the appointment of an as- 
signee ; to publish notice in such newspapers as the warrant 
specifies, send written notice by mail or otherwise to all 
creditors upon the schedule furnished him by the debtor, 
and to give such personal or other notice to any persons 
concerned as the warrant prescribes ; which notice shall 
st^te ; — 

First. That a warrant has issued against the estate of 
the debtor : 

Second. That the payment of any debts, afid the de- 
livery of any property belonging to such debtor, to him or 
for his use, and the transfer of any property by him, are 
forbidden by law : 

Third. That a meeting of the creditors of the debtor to 
prove their debts and choose one or more assignees of his 
estate, will be held at a court of insolvency to be holden at 
a time and place designated in the warrant, not less than 
ten nor more than sixty days after the issuing of the same. 
Sts. 1838, c. 163, §§ 1, 2 ; 1841, c. 124, § 1 ; 1844, c. 178, 
§ 10 ; 1846, c. 168, \ 4 ; 1848, c. 304, §§ 6, 8 ; 1850, c. 
319 ; 1851, c. 138, § 1 ; 1854, c. 329, § 4. 

In the case of an insolvent corporation, the notice must state further, 
"that the making of any contract by the corporation is forbidden by 
law." § 113. 

In the case of a second insolvency, it must be shown that the applicant 
owes debts amounting to two hundred dollars which were not provable 
under the former proceedings, to authorize the issuing of a warrant. 
GWbert v. Hebard, 8 Met. 129. 

The petition by a debtor for the benefit of the insolvent law is evidence 
of the truth of all the facts stated. therein, except of the alleged indebted- 
ness of the petitioner. That may be proved by any evidence satisfactory 
to the judge ; and the issuing of the warrant, with its statements and 
recitals, by necessary iinplication amounts to an adjudication of his satjs- 
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faction. So far as the insolvent and others in privity with him are con- 
cerned, the petition is conclusive ; and if an attaching creditor or other 
person affected is in danger of suffering, he has a remedy by summary 
application to the supreme judicial court. Holh-ooh v. Jackson, 7 Cush. 
136. 

A warrant without a seal is invalid, and the proceedings void. Perry 
Manuf. Co. v. Brown, 10 Law Eep. 2fi4. 

The warrant to the messenger, and publication of notice thereof, divest 
the debtor of his estate, so that title cannot be made under or from him 
after that date by attachment or trustee suit. Perry Manuf. Co. v. 
Brown, 10 Law Rep. 264. Nor can the debtor make any transfer of his 
property, nor do any act to affect the rights of his creditors. Judd v. Ives, 
4 Met. 401, 403. And though not reduced to possession by the messen- 
ger or assignee, it cannot be attached or seized on process from the 
courts of the United States. Perry Manuf. Co. v. Brown, 10 Law Eep. 
264. 

Where a warrant directed the messenger to publish notice that a meet- 
ing of the creditors of the insolvent would be held on the twenty-sixth 
day of December, and the messenger gave notice thait such meeting 
would be held on the twenty-eighth day of December, and a meeting 
was had on the twenty-sixth, debts proved, and an assignee chosen, the 
proceedings were held void. Ex parte Wedge, 10 Law Kep. 117. 

Sec. 19. The messenger shall as soon as may be de- 
mand and receive from the debtor and othef persons all 
the estate in his or their 'possession respectively, which is 
herein ordered to be assigned, with all the deeds, books of 
account, and papers, of the debtor, relating thereto. St. 
1838, c. 163, § 6. 

In proceedings against a partnership, the fact that the messenger did 
not take possession of the separate estate of one of the partners, is not 
ground for setting aside the proceedings, after assignment by the court 
of the joint and separate estate of the partners. Hanson v. Paige, 3 Gray, 
239. 

A messenger is justified in locking a debtor's store, though unoccupied, 
and taking the key into his own possession. Stevens v. Palmer, 12 Met. 
464. 

A messenger who takes possession of the property of a debtor, by 
virtue of a warrant, is not liable to an action by the debtor for keeping 
possession after the judge of probate has disallowed the petitioning cred- 
itor's debt and dismissed the proceedings in insolvency, if the petitioning 
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creditor appeals from the judge's decision and prosecutes his appeal, 
although that decision is affirmed by the appellate court. The messenger 
is not bound to decide at his own peril whether an appeal lies, nor wheth- 
er the appellant has done all that is required by law to make the appeal 
allowable ; but he is justified in retaining the goods while the appeal is 
pending, and if the decision of the judge is affirmed by the appellate court, 
or the appeal dismissed, he is not answerable to the debtor, unless he 
afterwards retains the property an unreasonable time. Stevens v. Palmer, 
12 Met. 464. 

Nor is an attaching officer liable to the attaching creditor for delivering 
the property attached to the assignee of the defendant in the action, while 
the assignment is in force, though the proceedings are subsequently va^ 
cated. Penniman v. Freeman, 3 Gray, 245. 

If goods obtained by means of a fraudulent purchase, are seized under 
a warrant of insolvency as the property of the buyer, the messenger may 
be proceeded against in replevin by the seller to recover the same, with- 
out a previous demand. Bussing v. Rice, 2 Cush. 48. 

Sec. 20. Upon demand made by the messenger under 
the preceding section, the debtor shall forthwith deliver to 
him such part of the estate and other things demanded as 
is within his possession or power, and shall disclose the sit- 
uation of such parts thereof as are in the possession of any- 
other persoi^ so as to enable the messenger to demand and 
receive the same. The debtor shall also, within three days , 
after the date of the warrant, make and deliver to the mes- 
senger a schedule, containing a full and true account of all 
his creditors, with the place of residence of each creditor, 
if known to the debtor, and the sum due to each of them. 
The schedule shall also set forth the nature of each debt, 
whether founded on written security, account, or otherwise, 
and also the true cause and consideration thereof, and a 
statement of any existing mortgage, pledge, or other collat- 
eral security, given for the payment of the same. Sts. 1838, 
0. 163, § 6; 1848, c. 304, § 8 ; 1854, C.-329, § 3. 

It is the duty of the debtor to prepare and deliver schedules of his 
creditors and property, as required by the statute, although the proceed- 
ings were instituted against him on the petition of a creditor. Kimball v. 
Morris, 2 Met. 573i 
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Where the plaintiff attempted to avoid a discharge of the defendant, 
which was obtained under the United States bankrupt law of 1841, it 
was held that the mere omission of the plaintiff's name, &c. from the 
bankrupt's sworn list of creditors, in the proceedings in bankruptcy, was 
not sufficient to avoid the discharge, although by reason of such omission 
the plaintiff had no notice of the proceedings in bankruptcy, and could 
not prove his debt ; and that, to have such effect, it must appear that 
such omission was wilful and fraudulent. Burnside v. Brigham, 8 Met. 75. 

A recital in the record of the proceedings in insolvency that the 
debtor produced schedules of his creditors and of his property, is suffi- 
cient evidence of that fact in the absence of evidence to the contrary. 
Lothrop V. TUden, 8 Cush. 375. 

Sec. 21. When it appears to the satisfaction of the 
judge that the estate of the debtor or any part thereof is of 
a perishable nature, or likely to deteriorate in value before 
an assignee can be appointed, he may order the same to be 
sold in such manner as he deems expedient, under the di- 
rection of the messenger, who shall hold the fands received, 
in place of the estate disposed o£ St. 1848, c. 304, § 15. 

Sec. 22. At the meeting held in pursuance of the 
notice, the messenger shall make return of the vrarrant 
and of his doings thereon, and deliver to the register the 
schedule of creditors received from the debtor; and at 
the same meeting, or within such further time as the court 
may, for cause shown, allow therefor, the debtor shall 
deliver to the register a schedule of all his real and per- 
sonal estate, giving a description of the same and stating 
where it is situated. Sts. 1838, c. 163, § 2 ; 1841, c. 124, 
§ 2 ; 1,854, c. 329, § 3. 

See notes to the twentieth section. 

Sec. 23. If it appears to the judge that the notice to 
the creditors required by section eighteen has not been 
given, he shall forthwith adjourn the meeting and order 
such notice. St. 1848, c. 304, §. 8. 

Sec. 24. If the debtor dies after the issuing of the war- 
rant, the proceedings shall be continued and concluded in 
3 
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like manner and with like validity and effect as if he had 
lived. St. 1838, c. 163, § 5. 

DEBTS AND PROOF OP CLAIMS. 

Sec. 25. Debts due and payable from the debtor at the 
time of the first publication of the notice of issuing the 
warrant, may be proved and allowed against his estate at 
any meeting; and all debts at that time absolutely due, 
although not payable, may be proved and allowed as if pay- 
able, with a discount or rebate of interest when no interest 
is payable by the contract. Moneys due on any bottomry 
or respondentia bond or policy of insurance may be proved 
and allowed, if the contingency or loss happens before the 
making of the first dividend, in like manner as if the same 
had happened befare the first publication of the notice. If 
the debtor is liable for any debt in consequence of having 
made or indorsed a bill .of, exchange or promissory note 
before said first publication, or in consequence of the pay- 
ment by any party to a bill or note of any part of the money 
secured thereby, or of the payment of any sum by a surety 
of the debtor in any contract, if the payment is made before 
the making of the first dividend, such debt may be proved 
and allowed as if it had been due and payable by the debt- 
or before the first publication. All demands against the 
debtor for or on account of goods or chattels wrongfully 
obtained, taken, or withheld, by him, may be proved and 
allowed as debts, to the amount of the value thereof. No 
debt other than those above mentioned shall be proved or 
allowed against the estate. St. 1838, c. 163, §§ 2, 3, 7, 
12, 13. 

As to proof in partnership cases, see § 108 and notes thereto. 

A debt payable in work is provable. Barker v. Mann, 4 Met. 302. 
Unless a claim against an insolvent debtor is an absolute debt, payable 
unconditionally and not subject to any contingency, it is not provable. 
The mere qualified liability of a member of a manufacturing corporation 
for the debts of the coi-poration, under the statute of 1808, c. 65, § 6, is 
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not a debt wliich can be proved against the estate of an insolvent. Kel- 
ton V. Phillips, 3 Met. 61. Nor is such liability>uuder subsequent statutes 
provable against the stockholders. Bangs v. Lincoln, 10 Gray ; Gray v. 
Coffin, 9 Cush. 192. 

The " uncertain and contingent " demands which were provable under 
the bankrupt law "of 1841, did not include demands whose existence de- 
pended on a contingency, but existing demands the cause of action upon 
which depended on a contingency. French v. Morse, 2 Gray, 111. 
Damages for a breach of covenant against encumbrances in a deed con- 
veying land, which accrued after his bankruptcy or the institution of 
proceedings in insolvency against the covenantor, are not provable 
against his estate. French v. Morse, 2 Gray, 111. 

The bond of an administrator is not provable in bankruptcy against a 
surety, before a breach of the condition ; nor, it seems, before judgment 
in an action at law for the breach. Loring v. Kendall, 1 Gray, 305. 

A bill of exchange drawn by an agent in his own name, but for the 
benefit of his principal, and containing directions to the drawee to charge 
the amount to the principal, is not provable against the estate of the 
principal. Bank of British North America v. Hooper, 5 Gray, 567. 

A promise to a retiring partner, made by a new firm then formed, to 
pay the debts of the old firm, is not a debt which is provable against the 
estate of the new partnership. And where such outgoing partner paid a 
note of the old firm after proceedings in insolvency had been instituted 
against the new firm, which had promised him to pay the debts of the old 
firm, it was held that he could not prove the amount against their estate. 
Morton V. Richards, 13 Gray, 15. 

The holder of a bill of exchange, no part of which has been paid, may 
prove it in full in iasolvency against the estate of each party liable there- 
on, and receive a dividend from each upon his whole claim, provided he 
does not receive in all more than the whole amount of the bill ; but any 
proof sought to be made after he has been paid any part of his claim 
can be only for the unpaid balance. Sohier v. Loring, 6 Cush. 537. 

The holders of bills of exchange drawn or indorsed by G. and ac- 
cepted by M. proved them in insolvency against the estate of G., and 
afterwards made a composition with M. whereby M. conveyed certain 
property in trust to pay one fifth of the amount of the biUs, which con- 
veyance the holders of the biUs accepted, reserving their remedies 
against the other parties. It was held, that the bill-holders who applied 
to prove their claims against the estate of G. before entering into compo- 
sition with M. were entitled to prove the fuU amount of their bills ; but 
that those who applied to prove their claims against the estate of G. after 
joining in the composition with M. could prove only the amount due them 
after deducting the one fifth secured by the composition. Sohier v. Lor- 
ing, 6 Cush. 537. 
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In case of the second insolvency of a debtor, debts which were prov- 
able against Tiim in the first proceedings in which he failed to obtain his 
discharge, are not embraced in the subsequent proceedings, but may be 
proved therein at the election of the creditors. Gilbert v. Hehard, 8 Met. 
129. So in the case of a prior bankruptcy, in which the debtor was not 
discharged. Fisher v. Currier, 7 Met. 424. 

Where the discharge of a partner, obtained in proceedings in insol- 
vency against all the partners, is annulled, a debt proved against the 
partnership estate may be proved against the separate estate of such 
partner on his becoming again insolvent. Gates v. Mack, 6 Cush. 613. 

A discharge obtained by a bankrupt under the bankrupt law of 1841, 
bars a creditor embraced by it fii'om enforcing his claim against the bank- 
rupt, or property acquired by him subsequent to his bankruptcy, but does 
not affect any claim, lien, or interest which the creditor may have ac- 
quired in or upon any fund or property of the bankrupt before his bank- 
ruptcy. Therefore, where a debtor obtained his discharge under the 
insolvent law, before the passage of the United States bankrupt law of 
1841, and afterwards obtained his discharge under the latter, it was held 
that the discharge in bankruptcy was no bar to the proof of debts under 
the proceedings in insolvency, at any meeting of creditors held after such 
discharge was obtained, although such debts were due upon contracts 
entered into before the insolvent law went into operation. Minot v. 
Thacher, 7 Met. 348. 

A judgment recovered after the first publication of notice of issuing 
the warrant against the defendant, upon a debt contracted before that 
time, is not provable against his estate, because it was not in existence 
when the proceedings were instituted ; and the debt upon which it was 
recovered is not provable, because it is merged in the judgment. Samp- 
son V. Clark, 2 Cush. 173 ; Woodbury v. Perkins, 5 Cush. 86 ; Mann v. 
Houghton, 7 Cush. 592; Faxon v. Baxter, 11 Cush. 35. 

The insolvency of the defendant was suggested in a suit, pending ex- 
ceptions taken by him, which were overruled by the supreme court, 
which directed that no execution issue on the judgment, but that a certi- 
ficate go, &c., stating the amount to be allowed against the estate of the 
defendant in insolvency. Morris v. Briggs, 3 Cush. 342. 

The statute of limitations does not run against a claim upon an insol- 
vent debtor, after the publication of notice of the issuing of the warrant, 
so as to prevent proof of the claim, (if not barred by that statute at the 
time of such publication,) at a meeting of the creditors, held after it 
would otherwise have been barred. Minot v. Thacher, 7 Met. 348. See 
also WiUard v. Clarke, 7 Met. 435. And in an action by an assignee to 
recover a debt due the estate of the debtor, the defendant may set off a 
debt which was due and payable more than six years before the com- 
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mencement of the action, but less than six years before the institution of 
the proceedings in insolvency. Parker v. Sanborn, 7 Gray, 191. But in 
an action agjiiust an insolvent, the time of the pendency of proceedings in 
insolvency against him is to be included in computing the period of limita- 
tion. Placing a debt on his schedule by a debtor, is not such an acknowl- 
edgment as will take it out of the statute of limitations. Nor will the 
payment of a dividend by the assignee. Collester v. HaUey, 6 Gray, 517 ; 
Stoddard V. Doane, 7 Gray, 387; Roscoe^. Hole, 7 Gray, 274; Pdcliard- 
son V. Thomas, 13 Gray, 381. 

A creditor is not concluded by the proof of his debt. He may after- 
wards withdraw his proof and pursue another remedy, if he has one. 
Bemis v. Smith, 10 Met. 194 ; Safford v. Slade, 11 Cush. 29. See also 
Morse v. Lowell, 7 Met. 152, 154. But the decision of the court, allow- 
ing such withdrawal, is subject to revision by the supreme court as in 
other cases. Safford v. Slade, 11 Cush. 29. 

The supreme judicial court have jurisdiction to expunge the proof of 
a fraudulent claim, on the petition of the assignee, who did not know of 
the fraud until after the expiration of the time within which an appeal 
might have been taken from the allowance of the claim. HUl v. Hersey, 
1 Gray, 584. And where the same persons were assignees of the part- 
nership estate, and of the separate estate of the partners, a debt allowed 
against the separate estate of one of the partners in favor of the part- 
nership estate, was expunged on the petition of a creditor. Harmon v. 
Hilliard, Shaw, C. J., 1857, Dedham. See Harmon v. dark, 13 Gray, 114. 

Whether after proof of a debt the court of insolvency has authority, 
■without some order or direction of the supreme judicial court, to revise 
and reverse its own former decision allowing proof, and to decide upon 
new facts and new views of the law, that such proof shall be expunged, 
qucere. Agatvam Bank v. Morris, 4 Cush. 99, 104. 

The statute is silent in respect to the allowance of interest upon claims, 
thereby leaving it to be regulated by the established rules of law. In all 
cases, when interest upon a claim would be recoverable in an action at 
law, at the time of the first publication of notice of issuing the warrant, 
interest to the amount then due may be proved as a part of the debt. 
Brown v. Lamb, 6 Met. 203. See note to § 94. 

When a former certificate of discharge is objected, by the assignee, to 
the proof of a debt, the creditor may impeach the validity of the dis- 
charge so set up, and the question of its validity may be tried and decided 
by the court of insolvency.' Gates v. Mack, 4 Cush. 48. 

It is not necessary that claims against the estate of an insolvent should 
be proved at one of the first four meetings of the creditors ; they may be 
proved at any subsequent meeting regularly held. Minot v. Thacher, 
7 Met. 348. 

3* 
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Sec. 26. If it appears that there has been mutual credit 
giyen by the debtor and any other person, or mutual debts 
between them, the account between them shall be stated, 
and one debt set off against the other, and the balance 
shall be allowed or paid on either side. St. 1838, c. 
163, § 3. 

An administrator who has in his hands a distributive share of his in- 
testate's estate, which belongs to an insolvent debtor, cannot withhold it 
from the debtor's assignee for the purpose of paying himself, by way of 
set-off, a debt due to Tiim in his own right from such debtor. Davis v. 
Newton, 6 Met. 537. 

Where debtors assigned all their property for the benefit of their cred- 
itors, and the assignment was executed by the trustee, the debtors, and 
some of their creditors, and proceedings in insolvency were afterwards 
instituted against the debtors, in an action brought by the assignee in 
insolvency against the trustee to recover the property so assigned to him, 
it was held that the trustee could not set off a debt due to him from the 
debtors. Bartlelt v. Bramhcdl, 3 Gray, 257. 

If the maker of a note discounted by a bank becomes insolvent, having 
money deposited in such bank at the time, the bank may set off the 
amount of the note against that of the deposit, and the assignee of the 
maker will be entitled to receive the balance only, provided the note is 
due absolutely, though not payable until afterwards. The balance in 
such case is to be ascertained as of the time of the first publication of 
notice ; and if the note does not become payable until afterwards, a rebate 
of interest on the note must be made accordingly. Demmon v. Boylston 
Bank, 5 Cush. 194. 

But in an action by assignees against a bank to recover the value of 
notes left by the debtor with the bank for discount but not discounted, 
the bank cannot set off other notes made by the debtor and discounted 
by them. Stetson v. Exchange Bank, 7 Gray, 425. 

In an action by an assignee upon a covenant of warranty contained in 
a deed of land to the debtor, the defendant may set off notes and accounts 
due him from such debtor. And the same set-off may be made in an ac- 
tion on the covenant brought by a purchaser from the assignee with notice 
of the claim. And this may be done, though the defendant has already 
proved such debts in insolvency, and the master before whom they were 
proved has refiised to allow the proof to be withdrawn, and ordered a divi- 
dend thereon ; which, however, the defendant has not received. Bemis 
V. Smith, 10 Met. 194. 

In an action brought by the debtor before his insolvency, and prosecut- 
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ed by the assignee afterwards, the defendant may set off negotiable 
notes purchased by him in good faith and for a valuable consideration 
before the institution of proceedings in insolvency and before noticeof 
the suit against him, though the notes are not yet payable. Aldrich v. 
Campbell, 4 Gray, 284. 

But where one, at the request of a debtor in failing circumstances, pur- 
chjised the stock of goods of the debtor, and gave his notes for the pur- 
chase money, which by agreement of the parties were deposited in the 
hands of a third person for the benefit of the creditors of the seller, and 
the purchciser then bought up notes of the seller at a large discount, for 
the purpose of offsetting them against his own notes, knowing, or having 
reason to believe, that the latter was about to apply for the benefit of the 
insolvent laws, — which he soon after did, — the set-off of the notes so 
purchased was not allowed. Smith v. Hill, 8 Gray. This was before 
the statute of 1856, prohibiting such set-off. See § 48. 

Sec. 27. When a creditor has a mortgage or pledge of 
real or personal estate of the debtor, or a lien thereon, for 
securing the payment of a debt claimed by him, the prop- 
erty so held as security shall, if he requires it, be sold, and 
the proceeds applied towards the payment of his debt, and 
he shall be admitted as a creditor for the residue. The sale 
shall be made in such manner as the judge orders, and the 
creditor and assignee respectively shall execute all deeds and 
papers necessary or proper for effecting the conveyance. If 
the creditor does not require such sale and join in effecting 
the conveyance, he may release and deliver up to the as- 
signee the premises held as security and be admitted as a 
creditor for the whole of his debt. If the property is not so 
sold, or released and delivered up, the creditor shall not be 
allowed to prove any part of his debt. St. 1838, c. 163, § 3. 

A creditor who holds property as collateral security for the payment of 
his debt, whether by mortgage or pledge, cannot, under the provisions of 
the statute, prove his claim at the first meeting of creditors ; at least, not 
uutU after an assignee has been chosen or appointed, because until an 
assignee is appointed there is no person to whom he can surrender his 
security, or who can join with him in disposing of it. Ex parte Baker, 
8 Law Kep..461. 

Where'au insolvent has sold or mortgaged an equity of redemption, the 
mortgaged property cannot be sold on the application of the first mort- 
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gagee. But where the first and second mortgagee both applied, by sep- 
arate petitions, for the sale of the mortgaged property, and a sale was 
ordered on the petition of the first mortgagee, but the prayer of the 
second was refiised, the supreme judicial court, on the petition of the 
second mortgagee to enjoin the sale so ordered, decreed that the assignees 
sell the whole property on both petitions, the proceeds to be applied first 
to the debt of the first mortgagee, and then to that of the second ; the 
surplus, if any, to be held subject to a fiiture order. HunneweU v. Good- 
rich, 3 Cush. 469. 

The whole estate cannot be sold on the application of a subsequent 
mortgagee, but only the estate or equity of redemption mortgaged to the 
petitioner. Day v. Lamb, 6 Gray, 523. 

A minor entered into a partnership which was dissolved before he be- 
came of age ; and he thereupon assigned all his interest in the concern to 
his copartner, who gave his note for the amount, secured by mortgage of 
the partnership property, and afterwards became insolvent. It was held 
that the minority of the mortgagee constituted no objection to his proceed- 
ing under the statute to have the property sold and the proceeds applied 
towards the payment of his debt ; and that he was not precluded fi'om 
availing himself of his mortgage, by having caused the same property to 
be attached for the mortgage debt ; which attachment was dissolved by 
the insolvency of the mortgagor. Barnard v. Eaton, 2 Cush. 294. 

Where tenants in common of land mortgage the same to secure their 
joint and several note, the mortgagee, under proceedings in insolvency 
against one of them, may have the insolvent's share in the land sold, and 
the value of the residue ascertained by an assessor, and after deducting 
the value of such residue and the price obtained for such share, may prove 
the balance of his debt. In ascertaining the value of the residue in such 
case, the price obtained for the share sold is evidence, but not conclusive. 
Richardson v. Wyman, 4 Gray, 553. 

The payee in a note secured by mortgage to him of property of the 
principal only in the note, cannot prove the whole amount of the debt in 
proceedings in insolvency against a surety in the note, but only the 
balance after deducting the value of the property mortgaged. Lanckton 
v. WaJcott, 6 Met. 305. But it is no objection to proof against the estate 
of a manufacturing corporation, that the creditor holds a mortgage to 
secure the debt, on the private property of a stockholder who is per- 
sonally liable for the debts of the corporation. Cahot Bank v. Boardmdn, 
11 Gray. 

A principal debtor gave to his surety on several notes a mortgage of 
certain property, conditioned to pay the notes and indemnify the surety. 
After a part of the notes had become barred by the statute of limitations, 
the estate of the principal was assigned under the insolvent laws, and it 
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■was held that the surety was authorized to apply the mortgaged property 
first to the payment of the notes on which he was still liable, and that 
the residue must be distributed pro rata among the holders of the other 
notes, they having an equitable lien on the mortgaged property ; but 
that the surety could not pay some of the debts on which he was dis- 
charged, out of the mortgaged property, to the entire exclusion of others, 
and thus in fact prefer a part of such creditors to the injury of others 
whose lien was the same. Eastman v. Foster, 8 Met. 19. 

And property mortgaged by the maker of certain notes to an indorser 
of them for the maker's accommodation, the condition of the mortgage 
being to secure the payment of all such notes " without loss or damage 
to " the indorser, must be applied to the payment of aU the notes pro 
rata. Rice v. Dewey, 13 Gray, 47. 

But where one of two makers of a note became insolvent, and the 
other thereupon deposited with an indorser a sum of money less than 
the amount of the note " for the purpose of securing " the amount of the 
note and interest, the indorser agreeing to account to the depositor for 
so much of the deposit as should remain after paying the note in full, 
it was held that the holder of the note was not entitled to the deposit in 
the hands of the indorser, and might prove the whole amount of the note 
against the insolvent maker. Agawam Bank v. Cliapin, 4 Cush. 99. 

And it is no objection to proof of a note by the holder against the 
estate of the maker, that an indorser of it for the accommodation of the 
maker holds another note secured by mortgage of the debtor, which was 
given to indemnify the mortgagee against his liability as indorser of the 
note offered to be proved ; nor that the holder offers to prove at the 
request of the indorser. Meed v. Nelson, 8 or 9 Gray. 

A manufacturing corporation has no lien upon the shares of its capital 
stock owned by a stockholder, for his general indebtedness to the com- 
pany. Mass. Iron Co. v. Hooper, 7 Cush. 183. 

Where an application for the sale of mortgaged property under this 
section is opposed on the ground that the mortgage is fraudulent as to 
creditors, it is not sufficient to allege fraud generally, but the answer 
must set forth the particular acts of fraud. Barnard v. Eaton, 2 Cush. 
294. 

And the validity of the mortgage must be determined before a sale is 
ordered. Day v. Lamh, 6 Gray, 523. 

The supreme judicial court has jurisdiction to relieve a party ag- 
grieved by a decision upon the petition of a creditor for the sale of 
collateral security held by him. Eastman v. Foster, 8 Met. 19 ; Barnard 
V. Eaton,-29i. 

Sec. 28, No debt shall be proved or allowed unless the 
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creditor, or if he resides in a foreign country and the debt 
is founded on a contract made by the debtor with the con- 
signee or agent of the creditor residing in the United States, 
such consignee or agent makes oath in substance as fol- 
lows : — 

I, , do swear that , of , by (or against) whom 

proceedings in insolvency have been instituted, at and before the date 
of such proceedings, was, and still is, justly and truly indebted to me in 
the sum of , for which sum or any part thereof I have not, nor has 

any other person to my use, to my knowledge or belief, received any 
security or satisfaction whatever, beyond what has been disposed of 
agreeably to law. And I do further swear, that said claim was not pro- 
cured by me for the purpose of influencing the proceedings in this case. 
And I do further swear, that I have not, directly or indirectly, made or 
entered into any bargain, arrangement, or agreement, express or implied, 
to sell, transfer, or dispose of, my claim, or any part of my claim, against 
said debtor, nor have, directly or indirectly, received or taken, or made 
or entered into any bargain, arrangement, or agreement, express or im- 
plied, to take or receive, directly or indirectly, any money, property, or 
consideration, whatsoever, to myself, or to any person or persons to my 
use or benefit, under or with any understanding or agreement, express 
or implied, whereby my vote for assignee, or my assent to the debtor's 
discharge, is or shall be in any way affected, influenced, or controlled, or 
whereby the proceedings in this case are or shall be affected, influenced, 
or controlled. 

No claim shall be allowed unless all the statements set 
forth in the oath are true. Sts. 1838, c. 163, §§ 4, 15 ; 
1848, c. 304, § 14 ; 1851, c. 189, § 1 ; 1851, c. 349, § 1 ; 
1852, c. 189, §§ 1, 2 ; 1856, c. 284, § 35 ; 1858, c. 93, § 9. 

Sec. 29. If the creditor is disabled by absence from the 
state, sickness, or other cause, from proving his claim, the 
above oath may be made by his agent or attorney testifying 
to the best of his knowledge and belief ; in which case the 
judge may require such further proof of the truth of the 
statements therein as he deems expedient. St. 1852, 
c. 189, §§ 1, 2. 

Sec. 30. The oath may be made before a justice of the 
peace ; but the judge may at any time require the personal 
appearance in court of the party making such affidavit, to 
be further interrogated on oath. The debtor and any 
party proving a debt may be examined on oath in pres- 
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ence of the judge on all matters relating thereto. Sts. 
1838, c. 163, § 4 ; 1858, c. 93, § 9. 

It is not the right of a creditor to consult with his counsel, on his ex- 
amination, moa voce, on oath, touching a claim oflfered by him for proof; 
and if his request to consult with counsel is refused, the supreme court 
wiU not interfere on a summary petition, unless in a matter essentially 
affecting the rights of one of the parties. Peabody v. Harmon, 3 Gray, 
113. 

It seems that a creditor cannot be imprisoned for contempt, if he refuses 
to answer questions touching a claim offered by him for proof. lUd. 

The debtor may be excluded from the meeting during the examination 
of the' creditor touching a claim offered for proof. Case of Darling, 
S. J. C, Suffolk, 1855. 

Sec. 31. When a claim is presented for proof before 
the election of the assignee, and the judge entertains 
doubts of its Talidity or of the right of the creditor to 
prove it, and is of opinion that such validity or right 
ought to be investigated by the assignee, he may post- 
pone the proof of the claim till after the assignee is chosen. 
St. 1856, c. 284, § 33. 

Sec. 32. A person who has since the sixth day of July, 
eighteen hundred and fifty-six, accepted any preference, 
having reasonable cause to believe that the same was made 
or given by the debtor contrary to any provision of this 
chapter, shall not prove the debt or claim on account of 
which the preference was made or given, nor receive any 
dividend thereon. Sts. 1838, c. 163, § 10 ; 1856, c. 284, 
§32. 

As to preferences, see § 89. 

A judgment in favor of an assignee in an action against a creditor of 
the debtor to recover property conveyed to him contrary to the pro- 
visions of St. 1841, c. 124, § 3, was not conclusive against proof by such 
creditor against the estate ; because to recover in such action the plaintiff 
must show only that the creditor at the time of receiving the preference 
" had reasonable cause to believe the debtor insolvent ; " but to prevent 
proof by the creditor it must appear that he accepted the preference, 
" knowing that the same was given contrary to the provisions of" the 
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insolvent law, St. 1838, c. 163, § 10. Howland v. Masher, 12 Cush. 357. 
The word " knowing " was changed to " having reasonable cause to be- 
lieve," by St. 1856, c. 284, § 32. 

Sec. 33. The judge shall allow all debts duly proved, 
and shall cause a list thereof to be made and certified by 
the register ; and any creditor may act at all meetings by 
his duly constituted attorney the same as though personally 
present. St. 1838, c. 163, §§ 2, 15. 

Sec. 34. A supposed creditor whose claim is wholly or 
in part rejected, or an assignee who is dissatisfied with the 
allowance of a claim, may appeal from the decision to the 
superior court ; but no appeal shall be allowed unless it is 
claimed and notice thereof giyen to the register, to be en- 
tered with the record of the proceedings, and also to the 
assignee or creditor, as the case may be, within ten days 
after the decision appealed from. The appeal shall be 
entered at the term of the superior court which shall 
be first held within or for the county next after the ex- 
piration of fourteen days from the time of claiming the 
same. But if the appellant in writing waives his appeal 
before the entry thereof, proceedings may be had in the 
court of insolvency as if no appeal had been taken. Sts. 
1838, c. 163, § 4 ; 1859, c. 196. 

Where a debt has begn allowed generally, an appeal does not lie from 
a refusal to allow any part of it as a privileged debt, as for wages of an 
operative. Tliayer v. Mann, 2 Cush. 371. 

Under St. 1838, c. 163, § 4, requiring the appeal to be to the supreme 
judicial court where the claim of the creditor exceeded three hundred 
dollars, the appeal, should be taken to the court of common pleas, in the 
case of a note for three hundred dollars which had not matured. Whiting 
V. Gray, 9 Met. 291. 

If an appeal regularly taken be not entered at the next term of the 
proper court, it cannot be afterwards entered at any subsequent term ; 
though the omission to enter it at the proper term occurred through 
mistake. And the supreme court has not jurisdiction on original appli- 
cation to grant relief in such cases. Ex parte Decoster, 7 Law Kep. 
189; Hill V. Hersey, 1 Gray, 584; Palmer v. Dayton, 4 Cush. 270. 
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Nor will consent of parties that such appeal may be entered at a terra 
different from that fixed by law, give the appellate court jurisdiction. 
Eddy's Case, 6 Cush. 28. 

The record of the proceedings in insolvency is conclusive of the time 
when the decree is made, and the notice must be given within ten days 
from that time. Leigh v. Arnold, 5 Cush. 615. 

An appeal by assignees vacates the allowance appealed from, and 
pending the appeal, the creditor cannot vote or act in the proceedings. 
Betton V. Men, 9 Cush. 382. See § 83. 

Sec. 35. Upon entering the appeal the creditor shall 
file in conrt a statement in writing of his claim, setting 
forth the same substantially as in a declaration for the same 
cause of action at law, and the assignee shall plead or an- 
swer thereto in like manner ; and like proceedings shall be 
thereupon had in the pleadings, trial, and determination of 
the cause, as in an action at law commenced and prosecut- 
ed in the usual manner; except that no execution shall 
be awarded against the assignee for the amount of a debt 
found due to the creditor. St. 1838, c. 163, § 4. 

Sec. 36. The final judgment of the court shall be con- 
clusive ; and the lists of debts shall, if necessary, be altered 
to conform thereto. The party prevailing in the suit shall 
be entitled to costs against the adverse party, to be taxed 
and recovered as in suits at law ; if recovered against the 
assignee they shall be allowed out of the estate. St. 1838, 
c. 163, § 4. 

When the assignee appeals from the allowance of a claim, and on the 
trial of the appeal the claimant recovers judgment, although for a sum 
less than that allowed him by the judge, he is the prevailing party in 
the suit, within the meaning of the statute, and is entitled to costs. 
Stevens v. Hale, 7 Met. 85. 

Sec. 37. A bill of exchange, promissory note, or other 
instrument, used as evidence upon the proof of a claim, 
and left in court or deposited in the ofiice, may be delivered 
by the register to the person who used it, upon his filing a 
copy thereof attested by the register ; the register also in- 
dorsing upon it the name of the party against whose estate 
4 
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it has been proved, and the date and amount of any divi- 
dend declared thereon. St. 1852, c. 189, § 3. 
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Sec. 38. The creditors shall at the first meeting in the 
presence of the judge choose one or more assignees of the 
estate of the debtor ; the choice to be made by the greater 
part in value of the creditors who have proved their debts : 
provided, that when the number of creditors present 
amounts to five and less than ten, the votes of two at least, 
and when the number of creditors amounts to ten or more, 
the votes of three at least, shall be necessary for a choice. 
If no choice is made by the creditors at said meeting, the 
judge shall appoint one or more assignees. If an assignee 
so chosen or appointed fails, within four days, to express in 
writing his acceptance of the trust, the judge may fill the 
vacancy. St. 1838, c. 163, § 2. 

A creditor haying collateral security for his debt, cannot prove it 
before an assignee has been chosen; because to entitle him to vote 
he must release his security to the assignee, and a release to " the as- 
signee hereafter to be chosen " is of no effect. Ex parte Baker, 8 Law 
Eep. 461. 

In case of the insolvency of a partner, after the dissolution of the part- 
nership, owing private and partnership debts, which are proved against 
his estate, both classes of creditors are entitled to vote in the choice of an 
assignee. Case of Seavey, S. J. C, Middlesex, 1859. 

Sec. 39. All elections of assignee shall be subject to 
the approval of the judge ; and when in his judgment it is 
for any cause needful or expedient, he may appoint additional 
assignees, or order a new election. St. 1858, c. 141, § 1. 

Sec. 40. The judge at any time may, and upon the re- 
quest filed in writing of any creditor who has proved his 
claim shall, require the assignee to give good and sufficient 
bond to the judge and his successors in office, with a con- 
dition for the faithful performance and discharge of his 
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duties, The bond shall be approved by the judge by his 
indorsement thereon, shall be filed with the record of the 
case, and inure to the benefit of all creditors proving their 
claims, and may be prosecuted in the manner provided for 
the prosecution of administration bonds. Sts. 1844, c. 178, 
§ 11 ; 1848, c. 304, § 12. 

An action on an assignee's bond could be brought, without a previous 
order of the commissioner to authorize it, to recover the amount of the 
fees of the commissioner and his clerk, and dividends ordered to be paid 
to certain creditors by final decree of the commissioner, and demanded 
of the assignee, before suit brought by the respective parties entitled 
thereto. Whether the previous authority of the court of insolvency is 
in any case necessary to sustaining an action on such bond, qucere. 
Chapin v. Avery, 4 Gray, 286. 

In an action on an assignee's bond, to recover dividends ordered to be 
paid to creditors by final decree, it is no defence that the money so or- 
dered to be divided is the proceeds of real estate sold and conveyed by 
the assignee, with full covenants of warranty, and which he has become 
liable to refund to the purchaser, by reason of a defect in his title to the 
land. Chilson v. Adams, 6 Gray, 364. 

Sec. 41. If the assignee fails to give the bond within 
such time as the judge orders, not exceeding ten days after 
notice to him of such order, the judge shall remove him 
and appoint another in his place. St. 1853, c. 116. 

Sec. 42. The judge shall, by an instrument under his 
hand, assign and convey to the assignee all the estate real 
and personal of the debtor, except such as is by law exempt 
from attachment, with all his deeds, books, and papers re- 
lating thereto. St. 1838, c. 163, § 5. 

Sec. 43. The assignee shall forthwith cause the assign- 
ment to be recorded in the registry of deeds in each dis- 
trict or county in which there may be real estate of the 
debtor on which it may operate ; and shall give such pub- 
lic notice of his appointment as the judge shall order. 
St. 1838, c. 163, § 11. 

Sec. 44. The assignment shall vest in the assignee all 
the property of the debtor real and personal which he 
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could have lawfully sold, assigned, or conveyed, or ■which 
niight have heen taken on execution upon a judgment 
against him, at the time of the first publication of the 
notice of issuing the warrant, although the same is then 
attached on mesne process as the property of the debtor ; 
and shall be effectual to pass all said estate, and, subject to 
the provisions of the following section, to dissolve any such 
attachment. The assignment shall vest in the assignee all 
debts due to the debtor or any person for his use, and 
all liens and securities therefor, and all his rights of action 
for goods or estate real or personal, and all his rights of re- 
deeming such goods or estate. The assignee may redeem 
all mortgages, conditional contracts, pledges, and liens, of 
or upon any goods or estate of the debtor, or sell the same 
subject to such mortgage or other encumbrance. St. 1838, 
c. 163, § 5. 

It is generally true, that, by force of the assignment, the assignees 
stand in the place of the debtor in respect to all property (except such 
as may by law be exempted from attachment) and rights of property be- 
longing to the debtor, and may claim such property and enforce such 
rights in the same manner, and to the same extent, which the debtor 
himself might have done, at the time of the first publication of notice of 
the issuing of the warrant to the messenger ; subject, nevertheless, to all 
rights and equities of others, which are unaffected by the assignment, and 
may be set up and maintained against any claim of the assignee, in the 
same manner and to the same extent as if such claim were made by the 
debtor himself. In cases of fraud, however, the assignees may have 
greater rights than the debtor himself. As if the debtor has made any 
sale or transfer of property fraudulent as to creditors, but valid as be- 
tween the parties, in such case the assignees rather stand in the place of 
the creditors, and may avoid such sale or transfer, although the debtor 
himself could not have done so. Briggs v. Parlanan, 2 Met. 258 ; Clarke 
V. Minot, 4 Met. 346. 

The assignment relates back to, and takes effect from, the time of the 
first publication of the issuing of the warrant to the messenger. And 
unless such public notice be given, an assignment, under the statute, 
never can take effect. Mere personal notice is not suflficient to give it 
force, although given individually to every creditor and every debtor of 
the insolvent debtor. Clarke v. Minot, 4 Met. 346 ; Briggs v. Parkman, 
2 Met. 258. 
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Therefore rights perfected or acquired by any person, against an insol- 
vent debtor, or to his property, before such publication of notice, although 
after the issuing of the -warrant, and even after actual notice that a war- 
rant has issued, are equally available against the assignees as if perfected 
or acquired before the issuing of the warrant. Where a mortgage, exe- 
cuted before the issuing of the warrant, was not recorded by the mortga- 
gee until after actual notice of the warrant, but before pubhcation of 
notice in any newspaper, it was held to be valid against the claim of the 
assignee to the mortgaged property. Briggs v. Parkman, 2 Met. 258. 

So, where one charged as trustee of an insolvent debtor, by a judgment 
in the trustee process, paid over the amount in his hands, on execution, 
after notice that a warrant had issued against the estate of such debtor 
had been personally served on him by the messenger, under the direction 
of the judge who issued the warrant, but before publication of notice, it 
was held that the trustee was discharged from any liability to the as- 
signee, afterwards appointed, on account of the debt attached by the 
trustee process. Clarke v. Minot, 4 Met. 346. 

Where a debtor, after filing his petition, but before the first publication 
of notice of the warrant thereon, transfers a note in which he is payee 
to his surety for the costs of the proceedings in insolvency, for his indem- 
nity, the maker in an action against him by the surety cannot object that 
the title to the note is in the assignee of the payee, and it is immaterial 
whether the name of the payee was indorsed on the note before or after 
the publication of notice. Fogg v. Willcutt, 1 Cush. 300. ' 

If a person, to whom an insolvent debtor is heir, dies after the issuing 
of the warrant against the estate of the insolvent, but before the first 
publication of the notice of it, the distributive share of the debtor vests 
in him immediately on the death of the intestate, and consequently passes 
to the debtor's assignee, who is bound to claim it for the use of creditors. 
And it is no excuse for the assignee's neglect to claim and receive such 
share, that he may be obliged to give bond to refund the whole or part 
thereof to the administrator of the deceased, on certain contingencies. 
For if the creditors neglect or refuse to indemnify the assignee, he may 
retain such distributive share in his own hands until his liability to refund 
has ceased. Davis v. Newton, 6 Met. 5^7; Hay v. Green, 12 Cush. 282. 
See also Hayward v. Hayioard, 20 Pick. 517. 

If a deed of conveyance be not accepted by the grantee until after the 
first publication of the notice of the issuing of a warrant against the es- 
tate of the grantor, although executed by the grantor, and recorded be- 
fore that time, the property intended to be conveyed passes to the 
assignee. A debtor, without the knowledge of his creditor, executed a 
mortgage of personal property to secure the debt, and caused it to be 
recorded, and appointed a third person to act in behalf of the mortgagee. 
4* 
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Soon after, the estate of the mortgagor was assigned under the insolvent 
law. Afterwards he delivered the mortgage to the mortgagee, who ac- 
cepted It. Upon these facts it was held that the mortgaged property- 
passed to the assignee, and that the mortgagee had no interest in it. 
Bole v. Bodman, 3 Met. 139. 

The owner of wood cut and packed upon his land sold a portion of it, 
which was measured and marked off to the buyer, who was to have a 
year to remove the same. Before its removal the buyer became insol- 
vent ; and it was held that the property in the wood had vested in the 
buyer and passed to his assignee, but that the seller retained a lien 
thereon for the price. And so, though the seller had taken a promissory 
note for the price payable in six months, which had not matured or been 
negotiated, and though the bill of sale had been given up after the in- 
solvency of the buyer, and though after the year had elapsed the seller 
had. sold a portion of the same wood to other persons. Arnold v. Delano) 
4 Cush. 33. 

A clerk in the store of a dry-goods dealer has no authority, unless ex- 
pressly given, to pledge or hypothecate the goods of his employer ; and 
if he undertakes to do so to secure a debt due from his employer, the as- 
signee of the employer, on his insolvency, will be entitled to the property 
so pledged or hypothecated. Nash v. Drew, 5 Cush. 422. 

Where a mortgage of personalty provided th.at the mortgagor might 
sell the mortgaged property and substitute in its place after-acquired 
property, which was done; and the mortgagor became insolvent, the 
mortgagee not having taken possession of such after-acquired property ; 
it was held that the mortgagee had no lien thereon, and that it vested in 
the assignee. Moody v. Wright, 13 Met. 17. See Jones v. Richardson, 
10 Met. 481. 

A reversioner, with the consent of the tenant for life in the land, built 
a house thereon and occupied it. Such house is real and not personal 
estate, and cannot be occupied by the purchaser of the real estate of the 
reversioner from his assignee in insolvency, without the consent of the 
tenant for life. Cooper v. Adams, 6 Cush. 87. 

Where a debtor takes an absolute deed of land, and at the same time 
gives to the grantor a bond of defeasaifce, his assignee in insolvency is 
bound by such bond, though not recorded. Stetson v. Gulliver, 2 Cush. 
494. 

The assignee in insolvency of the grantee of land conveyed in fraud 
of creditors of the grantor, takes no better title than the debtor had. 
Pratt V. Wheeler, 6 Gray, 520. 

It seems that an assignee may sell real estate conveyed by the insolvent 
in fraud of his creditors, without first bringing an action to recover the 
same of the insolvent's grantee. Gibbs v. Thayer, 6 Cush. 30. 



Assignment. 43 

An insolvent, having a life estate in land of his wife, had before his 
insolvency conveyed the same with covenants of warranty against all 
persons claiming by, through, or under him ; the assignee sold and con- 
veyed all his interest in the land at public auction, and the insolvent be- 
came the purchaser ; and it was held that he was estopped by the cove- 
nants in his deed to set up a title so acquired from his assignee against 
his own grantee. If his own conveyance was not in fraud of creditors, 
the assignee's sale passed no title, and if it was fraudulent, then this 
fraud constituted an encumbrance upon his title which he was bound by 
his covenants to remove. Gibbs v. Thayer, 6 Cush. 30. 

The assignee of an insolvent debtor may affirm a sale made by the 
debtor for the purpose of delaying and defrauding creditors, and receive 
the price of the goods from the vendee. And if, knowing all the facts of 
the case, the assignee brings an action to recover the price of the vendee, 
and secures the demand by an attachment of his property, he thereby so 
far affirms the sale, and waives his right to disaffirm it, that he cannot, by 
discontinuing such action, and demanding the goods, entitle himself to 
maintain an action of trover against the vendee, on his refusal to return 
them. Butler v. HUdreth, 5 Met. 49 ; Perkins v. Webster, 2 Cush. 480, 486 ; 
Fogg V. Willcutt, 1 Cush. 300. ' 

A power is revocable by the insolvency of him giving it. Mortgagors 
gave to a creditor an order on another creditor secured by mortgage on 
personalty, directing the mortgagee to sell the mortgaged property, and 
after paying his own debt to apply the proceeds to the debt of the payee 
in the order, the property being in the possession of the mortgagors. 
Before the mortgagee sold the same or took possession of it, one of the 
two mortgagors became insolvent. It was held that the power was re- 
voked, that the payee took no interest in the property by his order, and 
that the same vested in the assignee. Fuller v. Emerson, 7 Cush. 203. 

A mortgagee entered for condition broken to foreclose the mortgage ; 
and it was agreed between him and the mortgagor that he, the mortga- 
gee, should receive the rents and profits of the mortgaged premises and 
apply the same to another debt held by the mortgagee against the mort- 
gagor, and not secured by the mortgage. Before any rents were received 
by the mortgagee, the mortgagor became insolvent. It was held that 
the rents afterwards received by the mortgagee must be applied to the 
mortgage debt, the power to apply them to the other debt having been 
revoked by the insolvency of the mortgagor who gave it. HUliard v. 
Men, 4 Cush. 532. 

The assignment does not revoke an order previously drawn by the 
debtor, bona fide, on one of his debtors, in payment of one of his cred- 
itors, and accepted by the drawee, though the order be not paid at the 
time of the first publication of the notice of the warrant. Butler v. Break, 
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7 Met. 164. And where an order was drawn and accepted, payable out 
of any funds oif the drawer which should come to the hands of the 
drawee, and the funds did not come to the hands of the drawee until 
after the estate of the drawer was assigned under the insolvent law, it 
was held, in an action by the payee against the acceptor, that the order 
was prima facie an assignment of the fund, and that, in the absence of 
evidence that it was without consideration, or otherwise fraudulent, the 
plaintiiF was entitled to recover ; the fund to the amount of the order 
not vesting in the assignee under the insolvent law. Bourne v. Cabot, 
3 Met. 305. 

An infant whose estate is assigned under the insolvent laws cannot re- 
voke a transfer of property previously made by him in payment of his 
wife's debts, contracted before marriage, so as to vest that property in his 
assignee. Butler v. Break, 7 Met. 164. 

All the right and interest of the debtor in and to any real estate, at 
the time of the first publication of notice, pass by the assignment to the 
assignee ; but the rights and interests of other persons in the same are 
not affected by the assignment, and may be enforced to the same extent 
against the assignee, that they might have been against the debtor. A 
right of dower, which may have attached in favor of the wife of the 
debtor, is not discharged or affected by the assignment. But no right of 
dower attaches in favor of the wife of a member of a partnership, in re- 
spect to real estate purchased by the partnership for the partnership busi- 
ness, and with partnership funds, which is not subject to a superior claim 
of the creditors of the partnership. If the partnership, therefore, be in 
fact insolvent, an assignment under the insolvent law passes such real 
estate, unencumbered by any rights of dower in the wives of the several 
partners. Burnside v. Merrick, 4 Met. 537 ; Dyer v. Clark, 5 Met. 562 ; 
Howard v. Priest, 5 Met. 582. 

An assignee, to whose hands, as such, stock in a manufacturing corpo- 
ration comes, is not liable as a stockholder, either at law or for contribu- 
tion in equity, to a creditor of the corporation, who is also a stockholder 
in the same, under any of the statutes of the commonwealth making mem- 
bers of such corporation liable for its debts. Gray v. Coffin, 9 Cush. 192. 

The equitable right which a creditor may have to property mortgaged 
by the debtor to his surety as security for. the debt, is not affected by 
the assignment. Eastman v. Foster, 8 Met. 19. 

The assignee is entitled to notes left by the debtor with a bank for 
discount but not discounted, and the bank canriot set off debts of the 
insolvent against his claim. Stetson v. Exchange Bank, 7 Gray, 425. 

Where a debtor assigns his property to a trustee for the benefit of Ids' 
creditors, and the assignment is avoided by an attaching creditor, and 
proceedings in insolvency are instituted against the debtor, the trustee is 
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liable to the assignee in insolvency for the value of the property assigned, 
and cannot set off against his claim a debt due from the insolvent. Bart- 
lett v. Branihall, 3 Gray, 257. 

A second assignment of the same person's estate, under the insolvent 
law, will pass to the assignee only such property as the debtor has ac- 
quired since the first publication of notice in the former proceedings* 
Minot v. Thacher, 7 Met. 348 ; Gilbert v. Hebard, 8 Met. 129. So where 
a person has been declared a bankrupt under a bankrupt law of the 
United States, property acquired by him subsequent to his bankruptcy 
alone wiU pass by a subsequent assignment under the insolvent law. 
Fisher v. Currier, 7 Met. 424. 

The design of the statute was, that every right of property belonging 
to the debtor, whether in action or not, should pass to the assignee, and 
any one who affirms that a particuW thing does not pass by the assign- 
ment, is bound to bring himself within the exceptions of the statute, or 
show conclusively aliunde, that it was the design of the makers of the 
law that the thing specified should not pass to the assignee. Gray y. 
Bennett, 3 Met. 522. 

An insolvent's right of action to recover threefold the amount of inter- 
est paid by him on a usurious contract, passes by the assignment of his 
estate. Gray v. Bennett. 3 Met. 522 ; Stevens v. Lincoln, 7 Met. 525. 

A bond given to a surety in the recognizance of a prisoner in an in- 
dictment, to indemnify him against his liability as such surety, does not 
vest in the assignee of the surety, if the recognizance is not adjudged 
forfeit until after the proceedings in insolvency are instituted ; although 
the debtor, the surety, has, through mistake as to his rights, delivered the 
bond to his assignee and requested him to enforce it. And where, in such 
case, the assignee recovered judgment on the bond in his own name, 
against one of the obligors, and received the amount of him, the supreme 
judicial court enjoined the court of insolvency from ordering a distri- 
bution of the proceeds of such judgment among the general creditors of 
the debtor ; and held that the debtor was entitled to have them applied 
to the discharge of his liability to the comjnonwealth. Mack v. Proctor, 
S. J. C, Oct. 1859, by Hoar, J. 

A claim against a railroad corporation for an injury to the person does 
not pass by the assignment. ■ Stone v. Boston and Maine Railroad Co., 
7 Gray, 539. 

A creditor brought suit against his debtors in this state, and attached 
personal property, which was receipted for. The receiptor carried the 
property to his residence in another state, where the same property was 
attached in a suit by the same creditor, upon the same cause of action ; 
the receiptor permitting the attachment, and pointing out the property 
to the attaching officer. The defendants afterwards became insolvent, 
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and their property was assigned under the insolvent law. The action in 
this state, by direction of the creditor, was not entered in court. Held, 
that the defendants in this suit so abandoned could not maintain trover 
against the receiptor to recover the property receipted for, and that their 
assignee stood in no better position than they did. Chase v. Andrews, 
6 Cush. 114. 

It is the right and the duty of assignees, under the statute, to possess 
themselves of the choses in action of a debtor's wife, for the benefit of his 
creditors, although the debtor has never reduced them to possession. 
Davis V. Newton, 6 Met. 537; Smith v. Chandler, 3 Gray, 392. 

Where real and personal estate is devised and bequeathed in trust to 
pay the income thereof to the widow of the testator during her life, and 
then to be conveyed and delivered to the children of the testator who 
should survive her, and the issue of any child who should not survive her 
living at her decease, the husband of a daughter of the testator takes an 
equitable interest in the personal property so bequeathed and an equita- 
ble tenancy by the curtesy in the real estate so devised, after issue bom 
alive, which will vest in his assignee in insolvency during the life of the 
widow. Gardner v. Hooper, 3 Gray, 398. 

But before distribution is made of the debtor's estate, the wife may 
apply to the supreme judicial court, by bill or petition, for a suitable pro- 
vision to be made for her out of the proceeds of such choses in action, and 
property, and the court will make such provision according to the circum- 
stances of the case ; and cases may be where it would be proper to ap- 
propriate the whole of such property to the use of the wife and her 
children. Davis v. Newton, 6 Met. 537 ; Gardner v. Hooper, 3 Gray, 398. 

An assignee could maintain a petition to enforce a mechanic's lien of 
the debtor, under Kev. Sts. ch. 117, where the debtor before his insol- 
vency received negotiable notes for the amount due him on his contract, 
with the understanding that they should not be deemed payment, and 
negotiated them for a valuable consideration. Nor can he maintain such 
petition as trustee, for the benefit of the holders of the notes. The mere 
naked lieu of the debtor did not pass by the cissignment. Morton v. Aus- 
tin, 12 Cush. 389. 

The St. 1855, c. 238, exempted from execution the homestead of a 
debtor to the value of eight hundred dollars, except for debts which 
were contracted before that act was passed. And where a debtor owes 
such old debts to the amount of eight hundred dollars, his homestead 
vests in his assignee in insolvency. Woods v. Sanford, 8 Gray. So where 
the amount of such old debts exceeds the value of the homestead, which 
is less than eight hundred dollars. Beals v. Clark, 13 Gray, 18. But 
where his homestead exceeds in value eight hundred dollars, and he owes 
less than that amount of such old debts, the debtor is entitled to hold a 



Assignment. — Attachments, 47 

homestead saved to him by the statute equal in value to the difference 
between the amount of such debts and the sum of eight hundred dollars. 
Clark V. Potter, 13 Gray, 21. 

But how the proceeds of such homestead are to be distributed, as be- 
tween creditors bound by the homestead law and those not, qucere. Beats 
V. Clark, 13 Gray, 18 ; and see Norton v. Norton, 5 Cush. 524. 

The assignment dissolves all attachments of property as belonging to 
the insolvent, made since the insolvent law went into operation, on mesne 
process issuing from any court of this state. And although made before 
the first publication of notice, and on a debt accruing on a contract en- 
tered into before the insolvent law went into operation. Bigelow v. 
Pritckard, 21 Pick. 169. And though the assignee does not take posses- 
sion of or claim the property attached. Shelton v. Codman, 3 Gray, 318. 
But it does not dissolve an attachment made before the passing of the 
insolvent act. Such attachment is a " right," within the meaning of the 
saving clause of the twenty-fifth section of the statute of 1838, c. 163. 
Kilborn v. Lyman, 6 Met. 299. 

An attachment made during the suspension of the insolvent law, by 
the statute of 1842, is not a " right," within the meaning of such saving 
clause, and is dissolved by the assignment. Eights, to come within the 
purview of that clause, must have accrued before the insolvent law went 
into operation on the Ist of August, 1838. Ward v. Proctor, 7 Met. 318. 
It seems that, but for the saving clause in said twenty-fifth section, attach- 
ments made before the insolvent law of 1838 went into operation, would 
have been dissolved by assignments under it. Ward v. Proctor, 7 Met. 
818. See also Kilbam v. Lyman, 6 Met. 299. ' 

By the act of Congress of March 14, 1848, attachments made on mesne 
process issuing from courts of the United States are dissolved by the in- 
solvency of the defendant. Before that act an assignment under the 
. insolvent law did not dissolve an attachment made on mesne process 
issued from a United States court. Springer v. Foster, 2 Story, 383 ; 
TowncY. Smith, 1 Woodb. & Minot, 115. See Carter y. -Sibley, 4 Met. 
298. 

But an attachment on mesne process issued from a court of this state, 
at the suit of a citizen of another state, for the breach of a contract to 
be performed in that state, is dissolved by the assignment. Qrant v. 
Lyman, 4 Met. 470. And an attachment on mesne process from a court 
of the United States, made after the first publication of notice of the in- 
solvency of the defendant, is inefiectual. Perry Manuf. Co. v. Brown, 
10 Law Kep. 264. 

An attachment is dissolved, although judgment is recovered before the 
assignment takes efiect, if the execution is not levied until after the first 
publication of notice. Andrews v. Southmck, 13 Met. 535 ; Ward v. 
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Proctor, 7 Met. 318. But if the levy be commenced before the first pub- 
lication, it is sufficient, and the levy is valid against the assignment, al- 
though not completed until afterwards. Cushing v. Arnold, 9 Met. 23. 

A levy on real estate takes effect, and vests the title in the judgment 
creditor, from the time of the seizure; and if, after the seizure, the estate 
of the debtor is assigned under the insolvent law, the land levied on does 
not pass by the assignment, although the appraisers are not appointed 
and the estate is not set off until afterwards. HaU v. Hoxie, 3 Met. 251. 

When attached property is sold before judgment, by consent of parties, 
and the money arising from the sale is in the attaching officer's hands, a 
dehvery to him of the execution which issues on a valid judgment after- 
wards recovered, with a direction to satisfy it from such money, is tanta- 
mount to a levy ; and if so delivered before the first publication of notice 
of the insolvency of the debtor, his assignees have no claim on the officer 
for such money, although he has made no return on the execution, nor 
paid the money to the judgment creditor. Eastman v. Eveleth, 4 Met. 
137. 

But when property, attached on mesne process, is sold by consent of 
parties before judgment, and judgment is not recovered until after the 
first publication of notice of the issuing of a warrant against the estate of 
the defendant, the right to the proceeds of the goods thus sold passes to 
the assignee by the assignment. Wheelock v. Hastings, 4 Met. 504. 

So, though the officer pays over the proceeds to the attaching creditor 
without actual notice of the debtor's insolvency ; and he may recover 
back the same from the creditor. Edwards v. Sumner, 4 Gush. 393. 

An attachment is dissolved by the insolvency of the debtor, so that a 
title to the property attached cannot be made through him, though the 
assignee in insolvency does not take possession of w claim the same. 
Codman v. Freeman, 3 Cush. 306 ; Shelton v. Codman, 3 Gush. 318. 

Attachments by the trustee process are within the meaning of the 
statute, and are dissolved by the assignment. Clark v. Minol, 4 Met. 346 ; 
KimbaU v. Motris, 2 Met. 573. And where the trustee delays to answer 
until judgment day, and judgment is entered against him immediately on 
the filing of his answer, the assignee, although he knew that the trustee 
had funds in his hands, is not barred of his claim by not having claimed 
such ftinds before judgment against the trustee, according to the provis- 
ion of the statute in case of a claimant ; especially where notice of the 
assignment has been given to the trustee, and a demand made upon him 
by the assignee before the judgment. Phelps v. Dwnham, in the common 
pleas, 8 Law Rep. 26. 

An attachment of the property of a partnership, by the trustee pro- 
cess, is not dissolved by the insolvency of one of the partners, and the 
assignment under the insolvent law of his separate estate only, after the 
partnership has been dissolved. Fern v. Cushing, 4 Gush. 357. 
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But where there was a tripartite agreement between the plaintiff, prin- 
cipal defendant, and trustee in a trustee process, by which the whole case 
was submitted to arbitration, and the trustee promised to disclose in the 
trustee process such sum as should be found by the award to be due from 
him to the principal defendant, it was held that the trustee was hable, on 
his promise to the plaintiffs, for the amount so found to be due, and that, 
although the trustee did not disclose such sum until after the assignment 
of the estate of the principal defendant, he was not liable for the same to 
the assignees. Caldwell t. Rice, 6 Met. 493 ; Woods v. Rice, 4 Met. 481. 

Whether the recovery of judgment, the issuing of execution, delivery 
of it to the officer, or a demand by him upon the trustee, will prevent the 
dissolution of an attachment by the trustee process, by the insolvency of 
the debtor, qucere. Fern v. Cushing, 4 Cush. 357. 

An attachment in an action for a tort, as for a malicious prosecution, is 
dissolved by the assignment, although the claim on which such action is 
founded is not provable against the estate of the debtor. Stetson v. Hey- 
den, 8 Met. 29. 

Where an attachment is dissolved, all the consequences of the dissolu- 
tion must follow. Grant v. Lyman, 4 Met. 470; Kilborn v. Lyman, 
6 Met. 299 ; Sprague v. Wheatland, 3 Met. 416. Before the statute of 
1841, c. 124, making provision for the preservation of attachments where 
the property would not go to the assignee, an attachment was dissolved 
by an assignment, although the property attached would not go to the as- 
signee, by reason of a valid mortgage of the same, made subsequent to 
the attachment, and before the assignment took effect. Grant v. Lyman, 
4 Met. iTO. See § 45. 

Where an attachment of goods is dissolved by an assignment, the offi- 
cer's bailee of the goods, who has undertaken to redeliver them to him, is 
discharged from Ms undertaking, although he has an indemnity against 
any loss he may sustain by it. Sprague v. Wheatland, 3 Met. 416. So 
a receiptor for goods attached is discharged from his obligation by a disso- 
lution of the attachment by the insolvency of the defendant before judg- 
ment, even though the property never comes to the hands of the assignee. 
Butterfield v. Converse, 10 Cush. 317. But see § 45. An officer who de- 
livers property attached by him to the assignee in insolvency of the 
defendant while the assignment is in force, is not liable to the attaching 
creditor if the proceedings in insolvency are subsequently annulled by the 
supreme court. Penniman v. Freeman, 3 Gray, 245. 

Where property attached is replevied, and judgment is rendered for 
the defendant in replevin, he will be entitled to a return, although the 
property of the debtor has been assigned under the insolvent law ; and 
he will thereupon be bound to deliver the same to the assignee. Kimball 
V. Thompson, 4 Cush. 441. 

6 
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Sec. 45. If a debtor whose property is attached, conyeys 
before judgment and execution in the suit any part of such 
property, and subsequently thereto, and before execution 
issues, proceedings are commenced by or against him as an 
insolvent debtor, or if a dissolution of an attachment under 
the preceding section might prevent the property attached 
from passing to the assignee, the judge before whom pro- 
ceedings in insolvency are pending, or the court to which 
the process of .attachment is returnable, may upon applica- 
tion made on or' before the day of the third meeting of 
creditors by any person interested, and cause shown there- 
on, order the lien created by the attachment to continue. 
The action may be continued or execution stayed until the 
assignee is chosen and takes charge of the action. The 
assignee may proceed with the action and levy the execu- 
tion at the cost and expense of the estate ; and the amount 
recovered exclusive of costs due to the original plaintiff 
shall vest in the assignee. Sts. 1841, c. 124, § 5 ; 1855, c. 
66 ; 1857, c. 247. 

A master in chancery, after reciting that attachments had been laid 
on the estate of an insolvent debtor by A and B, and certain other per- 
sons whose names were to him unknown, passed an order that such 
attachments should survive, that the assignee should have power to pro- 
ceed with the suits in which the attachments were made, and that the 
messenger should give notice to the attorneys in the suits, and to the 
attachiAg officers, by serving them with an attested copy of said order. 
Such service was made on all the attaching officei-s and on the attorney 
of C, an attaching creditor not named in the order. It was held that C's 
attachment survived^ and that the assignee might proceed to prosecute 
the same against the debtor. Denny v. Lincoln, 13 Met. 200. 

It seems that an order continuing an attachment may be passed with- 
out notice to parties holding liens which accrued subsequent to the 
attachment. Mclntire v. Maynard, 4 Gray, 429. 

A mortgagee cannot object to an order preserving an attachment of 
the mortgaged property, made prior to his mortgage. Mclntire v. May- 
nard, 4 Gray, 429. 

Where an assignee comes in to prosecute under this section, he may 
proceed to final judgment and execution in his own name. Bacon v. 
Lincoln, 2 Gush. 124. And he will be entitled to recover all the costs 
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■which have been incurred in the suit, before, as well as after, he came 
into the action, and those which accrued before he came in, he will hold 
subject to the right of the plaintiff and his attorney to be reimbursed 
their costs. Bacon v. Lincoln, 2 Cush. 1 24. 

The satisfaction of a judgment so recovered by an assignee is not a 
satisfaction of the debt of the creditor on whose debt the judgment is re- 
covered, which is in no manner affected thereby. Purple v. Cooke, i 
Gray, 120; Bacon v. Lincoln, 2 Cush. 124. 

In an action prosecuted under the provisions of this section, an at- 
taching officer who has taken a receipt for the property attached from 
a third person, and delivered the property to the debtor, who has con- 
verted the same to his own use, is estopped by his return to deny that 
the property is in his hands, both as against the original creditor and 
the assignee. Bacon v. Lincoln, 2 Cush. 124. 

Where the execution in such case is taken out in the name of the as- 
signee, it is the business of the officer who made the attachment, on re- 
ceiving the execution, to ascertain from the record whether the execution 
is issued in the suit in which the attachment was made. Bacon v. Lin- 
coln, 2 Cush. 124. 

An attachment is dissolved by the death of the defendant, although 
there has been an order that it survive for the benefit of the assignee. 
Day V. Lamb, 6 Gray, 523., 

Where an attachment at the suit of partnership creditors, upon the 
private property of one of the partners, is ordered to survive, the prop- 
erty is to be deemed the separate estate of such partner. Purple v. 
Cooke, 4 Gray, 120. 

Sec. 46. The assignee shall demand and receiye from 
the messenger and all other persons, all the estate in his 
or their possession assigned or intended to be assigned 
under the provisions of this chapter ; and he shall sell 
all such estate, real and personal, which comes to his 
hands, on such terms as he thinks most for the interest 
of the creditors ; but upon petition of any person interested 
and for cause shown, the court may make such order con- 
cerning the time, place, or manner of sale, as will in its 
opinion promote the interests of the creditors ; and the 
assignee shall keep a regular account of all money received 
by him as assignee, to which every creditor shall at reason- 
able times have free resort. St. 1838, c. 163, § 11. 
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The provision in this section that the court may direct as to the time, 
place, and manner of the sale of property, is new. See § 95, as to as- 
signees' accounts. 

Sec. 4T. He shall have the like remedy to recover all 
said estate, debts, and effects, in his own name, as the 
debtor might have had if no assignment had been made. 
If at the time of the assignment an action is pending in the 
name of the debtor for the recovery of a debt or other 
thing which might or ought to pass to the assignee by the 
assignment, the assignee shall, if he requires it, be admitted 
to prosecute the action in his own name, in like manner 
and with like effect as if it had been originally commenced 
by him. No suit pending in the name of the assignee shall 
be abated by his death or removal ; but upon the motion of 
the surviving, remaining, or new assignee, as the case may 
be, he shall be admitted to prosecute the suit in like man- 
ner and with like effect as if it had been originally com- 
menced by him. In suits prosecuted by the assignee, the 
assignment made by the judge shall be conclusive evidence 
of his authority to sue. St. 1838, c. 163, § 5. 

The assignee may maintain a biU in equity in his own name, to recover 
of the respondent threefold the amount of interest paid to him by the 
debtor on a usurious contract ; Gray v. Bennett, 3 Met. 522 ; and a writ 
of entry to foreclose a mortgage to the debtor ; Stetson v. Gulliver, 2 Cusb. 
494 ; and a writ of error to reverse a judgment against the debtor. 
Johnson v. Thaxter, 7 Gray, 242. But a petition will not. lie by an 
assignee, under St. 1851, c. 233, § 66, to compel a mortgagee of the 
debtor to bring an action to test the validity of his mortgage. Hill y. 
Andrews, 12 Cush. 185 ; Dewey v. BulBey, 1 Gray, 416. 

An assignee may sue in his own name on a bond given to the debtor 
for the prison limits, after the institution of the proceedings in insolvency, 
in the case of an arrest made on an execution issued upon a judg- 
ment in his favor recovered after the insolvency but before the assignee 
was appointed, in an action upon a debt which accrued before the insol- 
vency. Wetherhee v. Martin, 10 Gray. 

Where plaintiffs described themselves as " assignees of B, an insolvent 
debtor," it was held sufficient after verdict, without the words " under the 
insolvent law of 1838," &c. Whether such description would be good on 
demurrer, qucere. Brigkam v. Cdbum, 10 Gray. 
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In an action brought by the assignee of an insolvent debtor, to re- 
cover back threefold the amount of interest paid, an averment that 
unlawful interest was paid to the defendant by such debtor is not 
supported by proof that the assignee himself paid the defendant a divi- 
dend on a usurious claim against such debtor's estate. Stevens v. Lincoln, 
7 Met. 525. 

In suits prosecuted by an assignee, the assignment is conclusive evi- 
dence of his right to sue, although the prior proceedings may have been 
defective and erroneous, and the assignee illegally appointed. The rem- 
edy of an aggrieved party in such case is by bill or petition to the supreme 
judicial court. In a proper case, with proper parties, that court has full 
power, under the sixteenth section of this statute, to arrest the proceedings, 
if there has been an illegal and unauthorized appointment of one as as- 
signee, and to order an injunction as to any suits at law, or other pro- 
ceedings by such assignee, and to supersede and set aside the assignment. 
Partridge v. Hannum, 2 Met. 569 ; Wheelock v. Hastings, 4 Met. 504 ; 
Doane v. Eussell, 3 Gray, 382 ; Hanson v. Paige, 3 Gray, 239. 

So in a writ of entry to recover land purchased by the demandant of 
an assignee in insolvency, the assignment is conclusive, and tl^e tenant 
cannot set up in defence irregularities in the proceedings. Whitehead v. 
Mallory, 4 Gray, 180. And the assignment will protect an attaching 
officer for delivering the property attached to the assignee of the de- 
fendant, though the insolvent proceedings are afterwards vacated for 
irregularity. Penniman v. Freeman, 3 Gray, 245 ; Grant v. Lyman, 

4 Met 470 ; Butterfield v. Converse, 10 Gush. 317. 

An insolvent debtor, on obtaining his discharge and releasing the as- 
signee from all claim as such, was a competent witness for the latter, 
before the statute removing the disability of interest. Greene v. Durfee, 
6 Gush. 362. 

One of two insolvent debtors purchased of the assignee of their estate 
a witnessed note belonging to the assets, which was made payable to 
them and not indorsed, and which was six years overdue. It was held 
that such purchaser might maintain an action on the note in the names 
of himself and his co-payee, for his own benefit. Drury v. Vannevar, 

5 Cush. 442 ; Pitts v. Holmes, 10 Gush. 92. 

The purchaser from an assignee of a note payable to the insolvent or 
order, and not indorsed, may maintain an action thereon in the name of 
the insolvent. Stone v. Hubbard, 7 Cush. 595. Or in the name of the 
assignee. Pitts v. Holmes, 10 Cush. 92. But the purchaser from the 
assignee of a claim to a distributive share in the estate of an intestate, 
belonging to the estate of the insolvent, cannot maintain an action 
thereon in his own name. Hay v. Green, 12 Cush. 282. See § 100. 

5* 



54 Set-off. — Estate to he kept Separate. — Investment. 

Sec. 48, Drafts, bills of exchange, promissory notes, 
claims, demands, and causes of action, -which subsequently 
to the sixth day of July in the year eighteen hundred and 
fifty-six, and within six months before the filing of the 
petition by or 'against a debtor, are assigned, transferred, 
conveyed, or deliyered, to any person indebted or liable to 
the debtor, shall not be offset or pleadable in defence in 
any suit by the assignee to recover such debt or liability ; 
biit the assignee may recover the same notwithstanding 
such draft, bill of exchange, promissory note, claim, de- 
mand, or cause of action : provided, that the person to 
whom the same are so assigned, transferred, conveyed, or 
delivered, had at the time of such assignment, transfer, 
conveyance, or delivery, reasonable cause to believe the 
debtor insolvent. St. 1856, c. 284, § 28, 

Sec. 49. The assignee shall as soon as may be after re- 
ceiving any money belonging to the estate, deposit the 
same in some bank, in his name as assignee, or otherwise 
keep it distinct and apart from all other money in his pos- 
session ; and shall as far as practicable keep all goods and 
effects belonging to the estate separate and apart from all 
other goods in his possession, or designated by appropriate 
marks ; so that they may be easily and clearly distin- 
guished, and may not be exposed or liable to be taken as 
his property or for the payment of his debts. St. 1838, 
c. 163, § 11. See Gen. Sts., c. 57, § 63. 

Sec. 50. When it appears that the distribution of the 
estate may be delayed* by litigation or other cause, the 
court may direct the temporary investment of the money 
belonging to such estate in securities to be approved by 
the judge ; or may authorize the same to be deposited in 
any bank in this state upon such interest, not exceeding 
the legal rate, as the bank may contract with the assignee 
to pay thereon. St. 1859, c. 119, § 1. 

Sec. 51. He shall give written notice to all known cred- 
itors by mail or otherwise of all dividends ; and such 



Assignee's Compensation. — Arbitration. — Perishable Property/. 55 

notice of meetings after the first as the judge shall order. 
Sts. 1846, c. 168, § 4 ; 1860, c. 319. 

Sec. 62. He shall be allowed, and may retain out of the 
money in his hands, all the necessary disbursements made 
by him in the discharge of his duty, and a reasonable com- 
pensation for his services, in the discretion of the judge. 
St. 1838, c. 163, § 11. 

The debtor cannot maintain a bill in equity to reduce the allowance 
made to the assignee of his estate, unless it allege that the estate has paid 
at least fifty per cent of his debts exclusive of the expenses of the pro- 
ceedings; otherwise he has no interest in the matter. Richards v. Mer- 
riam, 11 Cush. 582. See § 92. 

Sec. 63. He may, under the direction of the judge, sub- 
mit any controversy arising in the settlement of demands 
against the estate, or of debts due to it, to the determina- 
tion of arbitrators, to be chosen by him and the other 
party to the controversy; and may under such direction 
compound and settle any such controversy by agreement 
■with the "other party as he thinks proper and most for 
the interest of the creditors. St. 1838, c. 163, § 11. 

A compromise made by an assignee with debtors of the estate, under 
the direction of the judge, will not be revised in the supreme judicial 
court, in the absence of fraud or collusion. Richards v. Merriam, 11 
Cush. 582. 

Sec. 64. When it appears to the satisfaction of the 
judge that the title to any portion of an estate which has 
come into possession of the assignee is in dispute, and that 
the property is of a perishable nature, or liable to deteri- 
orate in value, he may on the petition of the assignee, 
and after such notice to the claimant, his agent, or attor- 
ney, as the judge deems reasonable, order it to be sold 
under the direction of the assignee, who shall hold the 
funds received, in place of the estate disposed of; and 
the proceeds of the sale shall be considered the measure 
of the value of the property in any suit or controversy 
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between the parties. But this provision shall not prevent 
the recovery of the property from the possession of the 
assignee by action of replevin commenced at any time 
before the judge orders the sale. St. 1868, c. 73, §§ 1, 2. 

Sec. 55. "When an assignee has received from the 
estate assets suflScient to pay fifty per cent of the debts 
and claims proved against it, he shall certify the fact 
and render his accounts therefor to the judge ; and when 
he has received twenty-five per cent more from the assets, 
he shall in like manner certify and render his accounts 
therefor. He shall also certify and render his accounts at 
any time when required by the judge. St. 1844, c. 178, 
§7. 

Sec. 56. At a meeting called by order of the judge in 
his discretion for the purpose, and which shall be called 
upon the application of a majority of the creditors either 
in number or value, the creditors may with the consent of 
the judge remove any assignee by such a vote as is pro- 
vided in section thirty-eight for the choice of assignees. 
Sts. 1838, c. 163, § 11 ; 1859, c. 69. 

A creditor, from the allowance of whose claim the assignee has taien 
an appeal, is not entitled to vote on the question of removal of the as- 
signee. Beiton v. Allen, 9 Cush. 382. 

Sec. 57. The judge after due notice and hearing may 
remove an assignee if it appears to him upon the complaint 
of any person interested in the estate that the assignee has 
fraudulently received, concealed, embezzled, or conveyed 
away, any of the money, goods, effects, or other estate of 
the debtor, or has been interested in any suit at law in re- 
lation to said estate for the purpose of securing to himself 
a preference or priority over the other creditors, or has in 
his possession or control any portion of the estate with 
intent to appropriate the same unlawfully to his ownjise, 
or has been guilty of any fraudulent act in relation to the 
same. St. 1848, c. 304, § 12, 
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Where an assignee had exercised" undue influence in procuring his 
appointment as assignee, and his interests were adverse to those of the 
other creditors, and he had used improper means after his appointment to 
secure a preference to himself for his claims against the insolvent, the 
court ordered that he should be removed ; that his assignment should be 
revoked ; that a meeting of the creditors should be called to choose an- 
other assignee ; and that the former assignee should make to the new 
assignee all necessary conveyances. STielton v. Walker, 10 Law Eep. 
124. 

Sec. 58. He may also remove an assignee who having 
removed from the state unreasonably refuses or neglects to 
obey any lawful order for calling meetings of the creditors, 
to settle his accounts, or otherwise unreasonably refuses dtr 
neglects to discharge his duties ; and for any other cause 
which in his judgment renders such removal necessary or 
expedient. Sts. 1851, c. 349, § 2 ; 1858, c. 141, § 1. 

Sec. 59. An assignee may with the consent of the judge 
resign his trust and be discharged therefrom. St. 1858, 
0. 141, § 3. 

Sec. 60. Vacancies caused by death or otherwise in the 
office of assignee may be filled by appointment of the judge, 
or at his discretion by an election of the creditors in the 
manner prescribed in section thirty-eight at a regular meet- 
ing, or at a meeting called for the purpose, with such 
notice thereof in writing to all known creditors, a-nd by 
such person, as the judge shall direct. Sts. 1888, c. 163, 
§§ 2, 11 ; 1858, c. 141, §§ 2, 3. 

Sec. 61. The resignation or removal of an assignee 
shall in no way release him from performing all things re- 
quisite on his part for the proper closing up of his trust 
and the transmission thereof to his successors ; nor afiect 
the liability of the principal or surety on the bond given by 
the assignee. St. 1858, c. 141, § 3. 

Sec. 62. When by death or otherwise the number of 
assignees is reduced, the estate of the debtor not lawfully 
disposed of shall vest in the remaining assignee or as- 
signees, and the persons selected to fill vacancies, with the 
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same powers and duties relative thereto as if they were 
originally chosen. Sts. 1838, c. 163, § 11 ; 1848, c. 304, 
§ 12 ; 1851, c. 349, § 2. 

Sec. 63. Any former assignee, his executors, or admin- 
istrators, upon request, and at the expense of the estate, 
shall make and execute to the new assignee all deeds, con- 
veyances, and assurances, and do all other lawful acts, re- 
quisite to enable him to recover and receive all the estate ; 
and the judge may pass all orders which he deems expe- 
dient to secure the proper fulfilment of the duties of any 
former assignee, and the rights and interests of all persons 
interested in the estate. Sts. 1838, c. 163, § 11 ; 1851, 
c. 349, § 2 ; 1858, c. 141, § 4. 

Sec. 64. No person who has received any preference 
contrary to the provisions of the laws relating to insolvency, 
shall vote for or be eligible as assignee, but no title to 
property, real or personal, sold, transferred, or conveyed, 
by an assignee, shall be affected or impaired by reason of 
his ineligibility. St. 1856, c. 284, § 34. 

Sec. 65. An assignee refusing or unreasonably neglect- 
ing to execute an instrument when lawfully required by 
the judge, or disobeying a lawful order or decree of the 
judge in the premises, may be committed to and detained 
in the jail of the county where he is found, or in which he 
dwelt when he was appointed, until he obeys such order or 
decree, or is released by the supreme judicial court or some 
justice thereof on a writ of habeas corpus. St. 1838, 
c. 163, § 23. 

EXAMINATION, ETC. OP DEBTOR. 

Sec. 66. The debtor shall at all times before the grant- 
ing of his certificate, upon reasonable notice, attend and 
submit to an examination on oath before the judge and the 
assignee upon all matters relating to the disposal of his 
estate ; to his trade and dealings with others, and his ao- 
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counts concerning the same ; to all debts due or claimed 
from him ; and to all other matters concerning his estate, 
and the due settlement thereof according to law; which 
examination shall be in writing when so required by the 
judge, shall be signed by the debtor and filed with the 
other proceedings. St. 1838, c. 163, § 6. 

Where proceedings are instituted against an insolvent debtor on the 
petition of creditors, it is the duty of the insolvent to prepare and present 
his schedules, and submit himself to an examination, at the first meeting 
of his creditors, in the same manner as the debtor is required to do in the 
case of voluntary proceedings. Kimball v. Morris, 2 Met. 573; Case of 
Thompson, 7 Law Rep. 159. 

It seems that, at any time before a debtor has received his certificate of 
discharge, the judge may require him to be present at a meeting of his 
creditors, and submit to an examination on oath. Kimball v. Morris, 
2 Met. 573. 

In proceedings preliminary to the institution of involuntary proceedings 
against a debtor, he cannot be subjected to an examination on oath. Ex 
parte Jordan, 9 Met. 292. 

It is within the discretion of the judge of insolvency to allow the debtor 
to be examined by a single creditor who is not the assignee. Chamberlain 
V. HaU, S Gray, 250. But the refusal to aUow such examination will not 
avoid the debtor's discharge. The remedy of the creditor if he has ope, 
is by application to the supreme judicial court. Blanchard v. Young, 
11 Cush. 341. 

In an examination of the debtor, he is entitled to have counsel present 
to consult with him in regard to answers which he may be called upon to 
give viva voce, and to prepare answers to such questions as may be put 
to him in writing. In the Matter of Winsor, 8 Law Bep. 514. But see 
Peabody rv. Harmon, 3 Gray, 113. 

An insolvent is not entitled to the payment of his fees for attendance 
before he can be compelled to attend any meeting of his creditors, at 
which he is required by law to be present. Case of Thompson, 7 Law 
Bep. 159. 

The examination of the debtor is evidence for the assignee in a writ of 
entry against the debtor, and one to whom he had conveyed land contrary 
to the provisions of the insolvent laws, to which the general issue is 
pleaded by both defendants. But this will not entitle the debtor to give 
in evidence the oath prescribed by § 72, taken by him at a different time. 
Judd v. Gibbs, 3 Gray, 539. 
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Sec. 67. K the debtor is in jail in any suit or proceed- 
ing for or on account of any debt or demand that is prov- 
able against his estate, at any time before the granting of 
his certificate and when his attendance is required before 
the court or the assignee, or at any meeting of his credi- 
tors, the judge may, in his discretion, by warrant under his 
hand require the jailer to produce the debtor for the pur- 
poses aforesaid, at a time and place to be specified in the 
warrant. St. 1838, c. 163, § 9. 

Sec. 68. If the debtor, by reason of imprisonment, sick- 
ness, or any other cause deemed sufficient by the judge, is 
unable to attend before the judge, or the assignee, or at 
any meeting of his creditors, the judge, or some person de- 
puted by him for that ptirpose, and the assignee, or some 
person appointed by him, shall attend the debtor, in jail or 
elsewhere, if he is within this state, in order to take his 
examination ; and the examination thus taken shall be of 
the same force and effect as if the debtor had attended in 
person before the judge or assignee, or at the meetings 
aforesaid, and had there undergone the same examination. 
St. 1838, c. 163, § 9. 

Sec. 69. If the debtor is without this state and unable 
to return and give his personal attendance at any of the 
times and for the purposes specified in this chapter, and if 
it appears that such absence was not caused by his wilful 
default, and as soon as may be after the removal of such 
impediment he offers to attend and submit to an examinar 
tion on oath before the judge and the assignee as herein 
provided, and to do and perform all things required by this 
chapter for the purpose of obtaining his certificate, he shall 
be entitled thereto in like manner as if he had done the 
same things at the times respectively herein prescribed. 
St. 1838, c. 163, § 9. 

Sec. 70. The debtor shaU, at the expense of the estate, 
make and execute such deeds and writings, and indorse 
such bills, notes, and other, negotiable papers, draw such 
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checks and orders for moneys deposited in banks or else- 
where, and do all such other lawful acts and things, as the 
assignee at any time reasonably requires, and which may 
be necessary or useful for confirming the assignment, and 
enabling the assignee to demand, recover, and receive all 
the estate and effects so assigned, especially any part there- 
of which is without this state. St. 1838, c. 163, § 5. 

It seems that an insolvent, the assignment of whose estate takes effect 
after a seizure of his real estate on execution, but before it is set off by 
appraisement, may choose an appraiser to act in the levy of the execution. 
HaU T. Hoxie, 3 Met. 251. 

Sec. 71. If, the debtor refuses or unreasonably neglects 
to execute an instrument when lawfully required pursuant 
to an order of the judge, or. disobeys any lawful order or 
decree, the judge shall issue his warrant to any civil ofiicer, 
commanding him to arrest and commit the debtor to the 
jail in the county where he may be found, or where he 
dwelt at the time of his insolvency ; and he shall remain 
in close custody until he obeys such order or decree, unless 
he is released by the supreme judicial court or some justice 
thereof on a writ of habeas corpus. St. 1838, c. 163, § 23. 

A judge may issue a warrant to arrest and imprison a debtor for 
refusing to obey his order that the debtor appear at a third meeting of 
his creditors, and produce a schedule of his debts, and submit to an 
examination, on oath, concerning his estate. Kimball v. Morris, 2 Met. 
573. But where the proceedings in insolvency are instituted on the 
petition of a creditor, in a petition to the supreme judicial court for a 
writ of mandamus, requiring the judge to issue his warrant to arrest the 
insolvent for disobeying the order or decree of such judge, it must be 
alleged, and proved or admitted at the hearing, that the facts required 
by the statute to be set out in the petitioning creditor's application for 
proceedings against the debtor appeared to such judge to be true. 
Kimball v. Morris, 2 Met. 573. 

A debtor failed to appear and submit himself to examination at the 
second meeting of his creditors, according to the order of the master in 
chancery, who issued his warrant to imprison the debtor untU he should 
obey the order. On a writ of habeas corpus by the debtor, it was ob- 
jected to the warrant that it was inconsisteiit, and, from its being impos- 
6 
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sible for him to obey an order to appear at a time which had passed, that 
it would keep him in perpetual imprisonment, and was for this reason 
Toid. The objection was not sustained by the court. Case of Thompson, 
7 Law Kep. 169. 
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Sec. 72. The judge shall appoint a second meeting of 
the creditors, to be held at a court not more than three 
months after the date of the warrant, regard being had to 
the distance at which the creditors reside. The debtor 
shall then be allowed to amend and correct his schedule of 
creditors, and shall take and subscribe an path before the 
judge, which shall be certified by him and filed in the case, 
in substance as follows : — 

" I do swear that the account of my creditors contained in the 

schedule made and signed by me, and now on file in court, is in all re- 
spects just and true, according to my best knowledge and belief. And I 
do further swear, that I have delivered to , the messenger, all my 

estate, (excepting such parts thereof as are by law exempted by attach- 
ment, and such as have been necessarily expended for the support of my- 
self and my family,) and all my books of account and papers relating to 
my said estate, that were within my possession or power when the same 
were demanded of me by the messenger ; that I have delivered to my 
assignee all such of my said estate, books, and papers, as have since come 
to my possession ; and that if any other estate, efiTects, or other things, 
which shall or ought to be assigned and delivered to the assignee, shall 
hereafter come to my knowledge or possession, I wiU forthwith disclose or 
deliver the same to him. And I do further swear, that there is not any 
part' of my estate or effects made over or disposed of in any manner for 
the future benefit of myself or my family, or in order to defraud my 
creditors." 

Sts. 1838, c. 163, § 7 ; 1854, c. 329, § 3. 

The provision that the second meeeting shall be held not more than 
three months after the date of the warrant is directory merely, and a 
failure to appoint such meeting to be held within that time does not ren- 
der the proceedings void. Kimball v. Loring, 11 Law Kep. 34. 

The St. 1838, c. 163, § 7, provided that the discharge of a debtor 
should be granted at the second meeting of his creditors. The St. 1844, 
c. 178, § 4, prohibited a discharge to a debtor whose, estate failed to pay 
fifty cents on a dollar of the debts proved agjunst it, if a majority in 
value of his creditors who had proved their claims should dissent from 
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granting such discharge within six months from the date of the assign- 
ment. The effect of the latter statute was to postpone the granting of a 
discharge until after the lapse of six months from the date of the assign- 
ment. And'this rule embraced cases instituted before that statute was 
passed. Eastman v. Hillard, 7 Met. 420; Ex parte Lane, 3 Met. 213. 
But this statute did not apply to a case in which the date of the assign- 
ment was more than six months before the statute was passed, and the 
granting of the discharge was suspended by appeal under the provisions 
of St. 1838, c. 163, § 7. Ex parte Bartlett, 8 Met. 72. 

The statute of 1844 did not repeal the provision of the statute of 1838, 
requiring the third meeting to be held within six months from the time 
of the appointment of the assignees ; and a discharge granted in proceed- 
ings in which such meeting was not so held is invalid. Sanderson v. Tay- 
lor, 1 Cush. 87 ; Williams v. Robinson, 4 Cush. 629 ; Crocker v. Stone, 7 
Cush. 341. 

It was not necessary that a dissent to granting a discharge, under St. 
1844, c. 178, §4, should be filed at a meeting of creditors. Gardner v. 
Nute, 2 Cush. 333. And a dissent fifed at an adjournment of a third 
meeting held after the expiration of the six months, will not relate back 
to the original third meeting held within the six months so as to be effec- 
tual. Revere v. Newell, 4 Cush. 584. 

An adjournment of the second meeting to "the time and place of 
holding the third meeting," the third meeting not having been appointed, 
is illegal, and a discharge granted at such adjourned meeting is invalid. 
Greenough v. Whiitemore, 8 Gray, 193. 

A dissent filed within the time required could not be withdrawn by 
the creditor, without the consent of the court on a written application 
and notice to other interested creditors. Beverly Bank v. Wilkinson, 2 
Gray, 519. 

The statute of 1844 did not repeal the provision in the statute of 1838, 
requiring the second meeting to be held within three months after the 
date of the assignment, and if such meeting was not so held, the debtor 
was not entitled to his discharge under St. 1844, c. 178. West v. Shep- 
ardson, 11 Cush. 164. 

The statute of 1844, c. 178, required that courts of insolvency should 
be held on the second. Monday of every month, and that all proceedings 
should be transacted in said court. And where a second meeting of 
creditors was appointed before that act went into operation, to be held 
afterwards, not on a court day, and was held on the day appointed and 
adjourned to a court day, a discharge granted at an adjournment of such 
meeting was held to be void. Eddy v. Ames, 9 Met. 585.. 

Sec. 73. When a failure to call or hold a second or 
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third meeting within the time prescribed occurs, the court 
may, upon the petition of an interested party, order such 
meeting with like effect as to the validity of the proceedings 
as if the meeting had been duly held. St. 1854, c. 329, § 1. 

Sec. 74. Upon the death, resignation, or neglect of the 
assignee, or his absence from the county, whereby a meet- 
ing to be notified by him is liable to be defeated, such 
meeting may be notified by the register on the order of the 
judge, on petition of any interested party, with notice at 
the discretion of the judge to the assignee if living, and 
vdth the like effect as if the meeting had been called and 
notified by the assignee. St. 1854, c. 329, § 2. 

Sec. 75. The judge shall appoint a third meeting of the 
creditors to be held within six months from the time of the 
appointment of the assignee ; at which meeting or some 
meeting thereafter, if it appears to the satisfaction of the 
judge that the debtor has made a full disclosure and deliv- 
ery of all his estate as herein required, and that he has in 
all things conformed himself to the directions and require- 
ments of the laws relating to insolvent debtors, the judge 
shall grant him a certificate, which shall state all fiduciary 
debts specially exempt from discharge, and be in substance 
as follows : — 

Commonwealth op Massachtjsetts. 

ss. Court of Insolvency. 

To all people to whom these presents shall come, I, A. B., judge of the 
court of msolvency for said county of , send greeting. 

Whereas, it haabfeen made to appear to me, that C D., of B., in the 
said county of , merchant, whose estate has been assigned for the 

benefit of his creditors, according to law, has made a full disclosure and 
delivery of all his estate, and that he has in all things conformed himself 
to the requirements of law in that behalf made' and provided : I do 
accordingly certify that said C. D. is absolutely and wholly discharged 
from all his debts which have been or shall be proved against his estate 
assigned as aforesaid, and from all debts which are provable against his 
estate, and which are founded on any contract made by him within this 
state or to be performed within the same, and made since the last day of 
July in the year eighteen hundred and thirty-eight, and from all debts 
which are provable as aforfesaid, and which are founded on any contract 
made by him since that date, and due to any persons who were resident 
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within this commonwealth on the day of last, being the day 

of the first publication of the notice of the warrant issued for the seizure 
of the estate of said C. D. ; and irom all demands against him for or on 
account of any goods or chattels wrongfully obtained, taken, or withheld, 
by him, according to the provisions of chapter one hundred and eighteen 
of the General Statutes. And I do further certify that said C. D. is by 
force of said chapter forever discharged and exempted from arrest or 
imprisonment in any suit, or upon any proceeding, for or on account of 
any debt or demand whatever which might have been proved against his 
estate assigned as aforesaid. 

Given under my hand and the seal of said court this day of , 

in the year 

Sts. 1838, c. 163, §§ 7, 12 ; 1844, c. 178, § 3 ; 1848, c. 

304, § 9. 

A discharge is not invalid because granted withia six months from the 
date of the assignment. Journe.ay v. Gardner, 11 Cush. 355; Williams 
V. CoggsTiaU, 11 Cush. 442. See §72. 

An objection to granting a certificate on the ground that the debtor 
has not made a full disclosure and delivery of all his estate, as required 
by the statute, involves a charge of fraud and perjury, and demands 
strict proof to support it. Ex parte Pearce, 6 Law Eep. 261. To support 
the objection, it must appear that there was a wilful concealment of 
property, on the part of the debtor ; and although property be not, in 
fact, disclosed, if it was omitted through the mere mistake of the debtor 
as to his duty, it is no objection to granting his discharge. Ex parte 
Wilson, 6 Law Rep. 272. 

The omission of a large proportion of his creditors from his schedule, 
and the failure to state the residence of others, and the nature, consider- 
ation, and security for and of their debts, if not wilfuUy and fraudulently 
done, are not sufficient to prevent the granting of a discharge to the 
debtor. Williams v. Coggshall, 11 Cush. 442; Burnside v. BrigJiam, 8 
Met. 75. But the total omission to file schedules of his debts and prop- 
erty as required by law, is ground for refusing his discharge. Lothrop v. 
Tilden, 8 Cush. 375; Williams v. Coggshall, 11 Cush. 442. But if the 
record shows that he did file them at the proper time, it is conclusive of 
that fact, in the absence of evidence to the contrary. Lothrop v. Tilden, 
8 Cush. 375. 

The omission to state in a certificate the exemption of the fiduciary 
debts of the debtor, does not affect its validity, if he owed no such debts. 
Williams v. Coggshall, 11 Cush. 442. 

A certificate to E. P. S. is a bar to an action on a contract made by 
the debtor before his insolvency under the name of E. S., if he used both 
names in his business, though the creditor knew him only by the name of 
E. S. Hubbard v. Smith, 4 Gray, 72. 
6* 
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The certificate is prima fade, but not conclusive, evidence of the regu- 
larity of the proceedings ; the burden of showing such regularity is 
throughout upon the party setting up the discharge, and is not changed 
by the certificate. Blanchard v. Young, 11 Cush. 341 ; Gardner v. Nut£, 
2 Cush. 333. But the certificate is not prima facie evidence that the 
debtor has taken and subscribed the oath prescribed by § 72 ; and a cer- 
tificate granted in proceedings in which no such oath is filed is void. 
Cox V. Austin, 11 Cush. 32. 

Sec. 76. The debtor shall thereupon, except as pro- 
vided in section seventy-nine, be absolutely and wholly 
discharged from debts proved against his estate ; and from 
all debts provable under this chapter, and founded on any 
contract made by him subsequently to the last day of July 
in the year eighteen hundred and thirty-eight, and while 
an inhabitant of this state, if made within this state, to be 
performed within the same, or due to any person resident 
therein at the time of the first publication of the notice of 
the issuing of the warrant ; and from all demands for or 
on account of any goods or chattels wrongfully obtained, 
taken, or withheld by him, as mentioned in section twenty- 
five, while such inhabitant. Sts. 1838, c. 163, § 7 ; 1844, 
c. 178, § 3 ; 1855, c. 363, § 1. 

Debts contracted before the insolvent law of 1838 went into operation, 
though after that law was passed, are not barred by a discharge of the 
debtor, unless actually proved against his estate ; in which case they are 
barred. Foster v. Shaw, 2 Gray, 148 ; Bigelow v. Pritchard, 21 Pick. 
169 ; Washburn v. Bump, 10 Met. 392. 

A certificate obtained by a debtor in proceedings instituted since the 
repeal of the United States bankrupt law of 1841, discharges him from 
debts arising on contracts made during the suspension of the insolvent 
law. AusHn v. Caverly, 10 Met. 332 ; Whiting v. Lexds, 9 Law Eep. 181 ; 
Ward v. Proctor, 7 Met. 318, 321. A judgment recovered after the 
insolvent law of 1838 went into operation on a debt contracted before 
that time, is barred by a discharge of the debtor, in subsequent proceed- 
ings in insolvency. Pierce v. Eaton, 12 Gray. 

Debts provable in former proceedings in bankruptcy or insolvency, in 
which the debtor failed to obtain his discharge, if actually proved ia 
subsequent proceedings, will be barred by the discharge of the debtor 
obtained therein. If not proved, they will not be barred by such dis- 
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charge. Gilbert v. Hebard, 8 Met. 129 ; Whitney v. WiUard, 13 Gray, 
203 ; Gardner v. Way, 8 Gray, 189 ; Fisher v. Cmrier, 7 Met. 424. 

It seems that under St. 1838, c. 163, fiduciary debts were barred by the 
debtor's discharge, if actually proved against his estate ; but not other- 
wise. Fisher v. Currier, 7 Met. 424 ; Morse v. City of Lpwell, 7 Met. 
152 ; Hayman v. Pond, 7 Met. 328. See § 79. 

An action to recover damages for the breach of a probate bond after 
the institution of proceedings in insolvency by the defendant is not barred 
by his discharge in such proceedings. Loring v. Kendall, 1 Gray, 305. 

Nor is an action to recover damages which accrued subsequent to the 
discharge of the defendant, by the breach of a covenant against encum- 
brances in a deed of land. French v. Morse, 2 Gray, 111. 

Where the proceeds of goods transferred by an absolute bill of sale as 
collateral security for a debt, and sold by the creditor, are recovered of 
such creditor in a suit by a prior mortgagee of the goods, a discharge in 
bankruptcy of the debtor, pending that suit, is not a bar to the creditor's 
right of action against the debtor on the implied warranty of title. Berir 
nett V. Bartlett, 6 Cush. 225. 

A partner, after dissolution of the partnership, filed his petition for the 
benefit of the act as an individual and as late partner, and obtained his 
discharge, under the proceedings, from " all his debts " ; and it was held 
that this discharged him fi-om the debts of the partnership. Lothrop v. 
TUden, 8 Cush. 375. 

A debt payable in work, being provable against the estate of an insol- 
vent debtor, his certificate discharges him from such debt, though not 
proved against his estate. Barker v. Mann, 4 Met. 802. 

A judgment and an award of referees, rendered after proceedings in 
insolvency have been instituted against the defendant, for debts due be- 
fore such insolvency, are not barred by the debtor's discharge in those 
proceedings. Sampson v . Clark, 2 Cush. 173; Woodbury v. Perkins, 5 
Cush. 86 ; Faxon v. Baxter, 11 Cush. 35 ; Mann v. Houghton, 7 Cush. 
592. And if a discharged debtor suffers judgment to be so rendered 
against him, he is not entitled to relief against it by audita querela. Faxon 
V. Baxter, 11 Cush. 35. 

A discharge in bankruptcy, taking effect June 28, is not a bar to a 
claim for a quarter's rent falling due July 9th following. Savory v. Stock- 
ing, 4 Cush. 607. 

In the case of Crosby v. Wentworth, 7 Met. 10, it was held that a cer- 
tificate of discharge obtained under the United States bankrupt law of 
1841 did not bar a suit on the Revised Statutes, c. 104, § 4, to recover 
possession of lands or tenements wrongfully withheld from the owner. 

If a creditor withdraw the proof of his claim, with the consent of the 
judge, the claim is not barred by the discharge of the. debtor, unless it 
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would be if it had never been proved. Safford v. Slade, 11 Cush. 29 ; 
Bemis'y. Smith, 10 Met. 194. 

Debts due to citizens of another state are not, generally, barred by the 
discharge of the debtor obtained in proceedings in this state. Beits v. 
Bagley, 12 Pick. 572; Braynard v. Marshall, 8 Pick. 194; Agnew v. 
Piatt, 15 Pick. 417. See Blanchard v. Russell, 13 Mass. 1. But if such 
debts be proved in insolvency against the debtor, they are barred by his 
discharge. Journeay v. Gardner, 11 Cush. 355. 

An action by the payee on a promissory note made by a citizen of this 
state payable to a citizen of another state, against the maker, is not barred 
by the discharge of the latter, the note not having been proved in the 
proceedings in insolvency. Tebbetts v. Pickering, 5 Cush. 83 ; Clark v. 
Hatch, 7 Cush. 455. So a note made by a firm in this state payable to 
their own order and indorsed by them to a firm in New York, is not 
barred by the discharge of the makers and indorsers. Savoye v. Marsh, 
10 Met. 594 ; Houghton v. Maynard, 5 Gray, 552. 

So an action upon a bill of exchange, the drawer and payee both being 
citizens of another state, against the acceptor, a citizen of this state, is not 
barred by his discharge. Fiske v. Foster, 10 Met. 597. So where a cit- 
izen of this state ordered goods of a citizen of another state, which were 
sent here on the order, the discharge of the purchaser was held not a bar 
to an action for the price of the goods. Wqodbridge v. Allen, 12 Met. 470. 
To the same point see Dinsmore v. Bradley, 5 Gray, 487. 

But if a note made by a citizen of this state payable to a citizen of 
another, is by its express terms made payable in this state, it is barred 
by the discharge of the maker, though not proved against his estate. 
Serihner v. Fisher, 2 Gray, 43 ; Burrall v. Rice, 5 Gray, 539. And if the 
maker and payee are both citizens of this state at the time when the note 
is made, and the payee afterwards removes to another state, the discharge 
of the maker is a bar to an action on the note. Brigham v. Henderson, 
1 Cush. 430. In this case the note was made payable " at any bank in 
Boston." 

Where a note was made in this state by a citizen of another state pay- 
able to a citizen of this state, and after the maturity of the note, the same 
being unpaid, the maker removed to this state and obtained his discharge 
in insolvency, the discharge was held to be a bar to an action on the note. 
Seal V. Burchstead, 10 Cush. 523. And a discharge is a bar to an action 
on a contract made and to be performed in another state, both parties 
being citizens of this state. Marsh v. Putnam, 3 Gray, 551. 

An agent in Boston sold hay for his principal, who resided in Maine. 
The agent made out the bills in his own neune, but at the time of the sale 
stated to the buyer that he was seUing the hay on account of a person in 
Maine, but without naming him. The buyer afterwards became insol- 
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vent and obtained his discharge. In an action against him for the price 
of the hay, brought in the name of the o.wner of the hay, it was held that 
the discharge was not a bar. Ilsley v. Merriam, 7 Cush. 242. 

To an action on a note in favor of creditors in New Yorlc against the 
maimer in Boston, the defendant filed a special plea alleging that, after 
the note in suit was overdue, being then owned by the plaintiffs, the de- 
fendant applied for the benefit of the insolvent law ; that defendant at 
that time owed another debt to the plaintiffs, and it was agreed by the 
plaintiffs that, if the defendant would obtain the payment of such other 
debt, they would prove the note in suit in the proceedings in insolvency ; 
that the defendant caused such other debt to be paid, and afterwards ob- 
tained his discharge, and that the plaintiffs did not prove the said note in 
insolvency. It was held that the contract set up in defence of the action 
could not avail, the contract itself being tainted with illegality, and con- 
trary to the policy of the insolvent laws. Downs v. Lewis, H Cush. 76. 

The acceptor of a bill of exchange, drawn by a citizen of this common- 
wealth in favor of a citizen thereof upon a British subject resident in 
England, accepted there and to be paid there, is discharged from liability 
thereon as such acceptor, in an action against him by the payee, by a dis- 
charge in bankruptcy subsequently obtained under the laws of England ; 
and it is immaterial in this respect whether the bill was proved under the 
commission against the estate of the acceptor or not. May v. Breeds 
7 Cush. 15. 

A distinct and unequivocal promise by the maker of a negotiable 
promissory note which is barred by a discharge in bankruptcy, to pay 
the same to the payee, is a promise to pay him or his order or bearer, 
and binding on the promisor, according to the tenor of the note, although 
not founded on any new consideration, and not expressed in writing. 
Way V. Sperry, 6 Cush. 238. 

Payment of interest on a note barred by the maker's discharge will 
not revive his liability to pay the note. Cambridge Savings Institution v. 
LUtlefield, 6 Cush. 210. 

Creditors in the siun of three hundred dollars of a discharged insolvent 
entered into a new contract with the debtor, by which he was to build a 
house for the creditors for the sum of one thousand dollars, seven hundred 
thereof to be paid in cash and the remaining three hundred to be indorsed 
on the note barred by the debtor's discharge. It was held that this was 
not sufficient to avoid the bar of the certificate. In such case a judgment 
recovered by the debtor on the new special building contract is a bar to 
an action on the note against hun ; and his agreement, that three hun- 
dred dollars of his judgment might remain unpaid, to await the result of 
the suit against him on the note, is not an admission of his liability. 
Kelley v. Pike, 5 Cush. 484. 
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In an action against a debtor who has obtained his certificate of dis- 
charge in insolvency, to recover a debt barred by the certificate on the 
ground of a new promise by him to pay the debt, the plaintiff must prove 
a distinct and unequivocal promise to pay it ; the mere fact that the 
debtor, since his discharge, has paid a part of the debt and indorsed the 
amount paid in his own hand on the note, is not sufficient to authorize a 
jury to infer that he made a distinct and unequivocal promise to pay the 
rest of it. Merriam v. Bayley, 1 Cush. 77. 

A mortgagor who has been discharged in bankruptcy is not estopped 
to set up his discharge in an action on the mortgage debt, by being 
present when the mortgagee assigns the note and mortgage to secure 
a loan to himself, without disclosing the fact that he has been so dis- 
charged. Cambridge Savings Institution v. Liltlefidd, 6 Cush. 210. 

A discharged debtor, being requested by the agent of a creditor " to 
put the old note in such a shape that she might get it at some time," 
declined to give a new note, but said that " he had always said and still 
said that the creditor should have her pay." This was held a sufficient 
promise to avoid the bar of the certificate. Pratt v. Russell, 7 Cush. 
462. 

Where the maker of a promissory note payable to two payees jointly, 
after his discharge in insolvency made a note to each of the payees for 
one half of the amount of the joint note,'but bearing the same date, and 
received the latter in exchange, it was held that, if the joint note was a 
subsisting and valid note at the time, an action would lie on both notes, 
notwithstanding such discharge. WUliams v. Bughee, 6 Cush. 418. 

Where to a discharge pleaded, the plaintiff replies a new promise, 
evidence that the defendant, when about to apply for the benefit of the 
insolvent law, said that his purpose was only to get rid of certain debts 
specified, but not that of , the plaintiff, and that plaintiff's note should be 
paid, is not admissible, in connection with evidence tending to show a 
promise made after his insolvency. Reed v. Fredericks, 8 Gray. 

Where a new promise is shown in reply to a discharge, the recovery is 
had upon the original cause of action. A discharge, therefore, will not bar 
an action upon a debt contracted before the insolvent law went into 
operation, by force of a new promise to pay the debt made by the debtor 
after that time. Foster v. Shaw, 2 Gray, 148 ; Way v. Sperry, 6 Cush. 
238. 

The mere expression of an intention to pay a debt barred by a dis- 
charge is not sufficient to revive the debt ; but whether the evidence 
shows such intention merely, or an absolute promise, is a question for the 
jury. United Society in Canterbury v. Winkley, 7 Gray, 460. 

A written promise by a debtor in insolvency to a creditor, that if his 
estate should fail to pay thirty-seven and a half per cent of his debt, he 
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would make up that amount to liim, the consideration being that the 
creditor should not trouble or oppose the debtor in obtaining his discharge, 
and should say a good word to his other creditors to induce them not to 
oppose a discharge, is illegal and void, as contrary to the policy of the in- 
solvent law. Dexter v. Snow, 12 Cush. 594 ; and see Downs t. Lewis, 
H Cush. 76. 

By St. 1856, c. 18, a promise to avoid the bar of a discharge must be in 
writing. Gen. Sts., o. 105, § 3. 

It is entirely in the discretion of the court to grant or refuse the con- 
tinuance of an action, on the suggestion of the insolvency of the defendant, 
to await the result of his application for a discharge. Barker v. Haskell, 
9 Cush. 218 ; Hemmeen v. Slater, 20 Law Kep. 683. 

A writ of review will not be granted for the purpose of enabling the 
defendant to plead his discharge obtained by him after judgment. Jones 
V. Whitney, 20 Law Kep. 626 ; Hemmeen v. Slater, 20 Law Kep. 683. 
Nor can the defendant be relieved by audita querela. Faxon v. Baxter, 
11 Cush. 35. 

And where, pending a writ of review by the defendant in the original 
action, he becomes insolvent and obtains his discharge, he cannot waive 
all other defence and set up his discharge in bar of the original cause of 
action. Foster v. Plummer, 3 Cush. 381. But where a discharge is ob- 
tained by a defendant pending exceptions taken by him, he may waive 
his exceptions and plead his discharge. Lewis v. Shattuck, 4 Gray, 572. 
So where his exceptions are overruled. Morris v. Briggs, 3 Cush. 342. 
But he will not be allowed to plead a discharge to an action upon a cause 
of action not within any class of debts affected by it. Gardner v. Way, 
8 Gray, 189. 

It seems, that it is the personal privilege of the debtor to rely upon his 
discharge in defence of a claim, or not. And where one summoned as 
trustee of a discharged debtor offers to set off against the amount due 
from hiili to the debtor, a claim which was provable in the proceedings in 
which the discharge was granted, it seems that the plaintiff cannot object 
the discharge. Bennett v. Caswell, 7 Gray, 153. 

A mutual fire insurance company is- entitled to a special judgment 
upon a premium note for the purpose of enabling them to enforce their 
lien on the real estate insured, although the estate has been sold and con- 
veyed to a hona fide purchaser. Bowditch v. Jackson, 12 Gray. 

Where a bond is given under the provisions of the Gen. Sts., c. 123, 
§§ 104, 105, and the defendant afterwards obtains his certificate of dis- 
charge, which constitutes a good defence to the action, the plaintiff can- 
not have judgment notwithstanding the certificate, with a perpetual stay 
j)f execution, for the purpose of holding the sureties in the bond. Loring 
V. Eager, 3 Cush. 188. See Davenport v. Tilton, 10 Met. 320, 330. 
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If the certificate of discharge does not constitute a defence to an action 
in which an attachment has been dissolved by bond, the sureties therein 
may be liable, according to its terms, notwithstanding the plaintiff •would 
have lost his security had no bond been given. Loring v. Eager, 3 Cush. 
188. 

The lapse of thirty days after judgment in the action against the prin- 
cipal obligor, without satisfaction, fixes the liability of the sureties ; and 
such liabUity is not discharged by the subsequent commitment of the prin- 
cipal obligor, and his discharge from imprisonment by taking the poor 
debtor's oath. Murray v. Sheared, 7 Cush. 333. 

In case of the death of a defendant after giving bond to dissolve an 
attachment, judgment may be rendered after notice to his administrator, 
so as to fix the liability of the sureties of the bond. Gass v. Smith, 6 
Gray, 112. 

" If the defendant answers in defence that he is discharged in bank- 
ruptcy or insolvency, and the action is discontinued or the plaintiff non- 
suited solely in consequenee of such answer, the defendant shall recover 
no costs." Gen. Sts., c. 156, § 2 ; St. 1843, c. 55. 

If a defendant specifies, among other grounds of defence, a certificate 
of discharge, the court is bound, under, this act, to allow the plaintiff to 
discontinue solely on the ground of the certificate ; or, if the defendant 
insists on going to trial, to require him to waive his certificate and pro- 
ceed on his other grounds of defence. Goward v. Dunbar, 4 Cush. 500. 

One suromoned as trustee in the trustee process, who, after filing his 
answer as such, becomes msolvent and obtains his discharge, and is after- 
wards discharged as trustee on his answer, is entitled to cost. Penniman 
T. Matthews, 3 Cush. 341. 

" If a defence is made to rest upon a discharge in bankruptcy or insol- 
vency alone, and an issue is so made up in writing and found for the 
defendant, he shall recover his costs, after, but not before, the joinder of 
such issue." Gen. Sts., c. 156, § 3 ; Sts. 1841, c. 124, §4 ; 1848, c. 267. 

Sec. 77. If the debtor at the time of obtaining his cer- 
tificate is in jail on any suit or proceeding, for or on ac- 
count of any claim proTable against his estate, he shall be 
discharged from such imprisonment upon producing to the. 
jailer his certificate granted pursuant to the provisions of 
this chapter, St. 1838, c. 163, § 9. 

Sec. 78. The debtor shall also be forever thereafter dis- 
charged and exempt from arrest or imprisonment in any 
suit or upon any proceeding for or on account of any debt 
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or demand which might have been proved against his es- 
tate. And the property and estate of the debtor by him 
acqiiired subsequently to the time of the first publication 
of the notice of the issuing of the warrant, shall not be 
subject to attachment, by trustee process or otherwise, in 
any suit to recover a debt which may have been so provable 
and due to any person or persons not resident in this state 
at the time of such first publication, or founded on any 
contract existing at the time of said first publication and 
made or to be performed out of the limits of this state. 
Sts. 1838, c. 163, § 7 ; 1850, c. 97. 

An officer who holds an execution in the common form, issued by a 
court having jurisdiction, against a defendant who has been discharged 
under the insolvent laws, after the judgment on which the execution is- 
sued was rendered, is not liable to an action of trespass for an-esting and 
committing such defendant on the execution, although the defendant 
shows his certificate to the officer before he is arrested. For it may be 
that the debt on which the judgment was rendered is not within the oper- 
ation of the certificate, or the certificate may bf void for fraud of the 
debtor, and the officer is not required to try all such questions that may 
arise before he may execute his precept. WUmarth v. Burt, 7 Met. 257. 

The question whether a debt claimed by an officer under an execution 
is discharged by a certificate, cannot be tried in an action against the 
officer ; the debtor should satisfy the execution and contest the question 
with the plaintiff in execution. Aldrich v. Aldrich, 8 Met. 102. 

If the defendant in execution has any remedy, it is by applying for his 
discharge out of custody, or by audita querela, or by an action on the case 
against the party who thus wrongftJly armed the officer with power to 
arrest him, upon the ground of its being on his part a malicious arrest. 
WUmarth v. Burt, 7 Met. 257, 260; Aldrich v. Aldrich, 8 Met. 102. 

A discharged debtor is entitled to exemption from arrest on account of 
debts contracted before the insolvent law was passed. 1 Law Eep. 273. 
But where a discharge is set up, not as a defence to the action, but for the 
purpose of limiting the execution to the property of the defendant, and 
the validity of the discharge is denied by the plaintiff, the issue must be 
tried by a jury. Downs v. Leiuis, 11 Cush. 76. 

Sec. 79. A debt created subsequently to the fifteenth 
day of April, in the year eighteen hundred and forty-four, 
by the debtor's defalcation as a public officer, executor, ad- 
7 
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ministrator, guardian, receiver, trustee, or assignee, of an 
insolvent estate, shall not be discharged under this chapter, 
but the dividend declared thereon shall be payment of so 
much of said debt. A claim for necessaries furnished to 
the debtor or his family shall not be so discharged unless 
the claim is proved against his estate. Sts. 1838, c. 163, 
§ 7; 1844, c. 178, § 3 ; 1848, c. 304, § 10 ; Gen. Sts., c. 90, 
§ 29. 

A collector of taxes of a town or city is a " public officer " ; and the 
amount due from him to such town or city, on account of taxes collected, 
is a fiduciary debt. Morse v. Lowell, 7 Met. 152. It would seem, that a 
debt due from a factor to his principal, for money received by him on 
account of a sale of goods belonging to the principal, is not a fiduciary 
debt within the meaning of this section. Hayman v. Pond, 7 Met. 328. 

A negotiable promissory note given for the amount of an account for 
necessaries, is payment of it, and the note is barred by the discharge of 
the maker, though not proved in the proceedings. Rindge v. Break, 10 
Cush. 43. So a judgment in an action on an account for necessaries is 
barred by the discharge of the defendant. Bangs v. Watson, 9 Gray. 

A claim for rent of a bouse occupied and used by the debtor in keep- 
ing a boarding-house as a business, is barred by his discharge. Prentice- 
V. Richards, 8 Gray. 

By St. 1859, c. 127, debts for rent of dwelling-houses are to be held to 
be claims for necessaries. See Gen. Sts., c. 90, § 29. 

Sec. 80. A discharge shall not release or discharge any 
person liable for the same debt as a partner, joint con- 
tractor, indorser, surety, or otherwise, for or with the 
debtor. St. 1838, c. 163, § 7. 

The St. 1848, c. 304, § 9, requiring the written assent of a majority of 
his creditors, to entitle the debtor to a discharge, in case his estate does 
not pay fifty per cent of the debts proved, did not change the effect of a 
discharge when granted. The debtor is discharged by the certificate, and 
not by force of the assent of creditors. And the discharge of a partner 
from his partnership debts will not affect the liability of a copartner. 
Sigourney v. Williams, 1 Gray, 623 ; Gates v. Mack, 5 Cush. 613." 

The discharge of the principal in a bail bond, ailer a breach of it, does 
not discharge the sureties in the bond. Clark v. Flagg, 11 Cush. 539. 
And where a defendant gives bond to dissolve an attachment, and within 
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tliirty days after judgment against him applies for the benefit of the in- 
solvent laws, and obtains his discharge in the proceedings, the sureties in 
the bond are not thereby discharged. New England Steam Gas Pipe Co. 
V. Parker, 10 or 12 Gray. 

Sec. 81. A discharge shall not be granted to a debtor 
whose assets do not pay fifty per cent of the claims proved 
against his estate, unless the assent in writing of a majority 
in number and value of his creditors who have proved their 
claims is filed in the case within six months after the date 
of the assignment. St. 1848, c. 304, § 9. 

A debt allowed on appeal after the lapse of six months from the date 
of the assignment is not a debt proved and allowed within the six months, 
so as to entitle the creditor to assent to the debtor's discharge, though it 
was presented to the court of insolvency for allowance vrithin that time. 
Gates v. Campbell, 8 Cush. 104. And if the claim be allowed, and an 
appeal taken by the assignee, the appeal vacates the allowance, and the 
assent of the creditor filed pending the appeal is of no efiect. Betton v. 
AUen, 9 Cush. 382. But see § 83. 

A discharge is not invalid because granted at the third meeting of the 
creditors held within six months from the date of the assignment. 
'Journeay v. Gardner, 11 Cush. 355; Williams v. CoggshaU, 11 Cush. 442. 

A written assent to the debtor's discharge, filed in pursuance of the 
provisions of this section, becomes a part of the record, and cannot be 
withdrawn by the creditor without notice to the debtor and the consent 
of the court. Merriam v. Richards, 3 Gray, 252 ; Beverly Bank v. Wil- 
kinson, 2 Gray, 519. 

In case of the insolvency of a partnership, a partner whose separate 
estate pays fifty-five per cent on his separate debts is entitled to his dis- 
charge from them, although the joint estate does not pay fifty per cent 
of the partnership debts, without the assent of creditors, as required by 
this section. Baker's Case, 8 Cush. 109. 

Sec. 82. A discharge shall not be granted to a debtor a 
second time insolvent, whose assets do not pay fifty per 
cent of the claims proved against his estate, unless the 
assent in writing of three fourths in value of his creditors 
who have proved their claims is filed in the case within six 
months after the date of the assignment. No discharge 
shall be granted to a debtor a third time insolvent. But a 
debtor who has paid all the debts owing by him at the time 
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of Ms previous insolvency, or who has heen voluntarily re- 
leased therefrom by his creditors, shall be entitled to a dis- 
charge in the same manner and with the same effect as if 
he had not been previously insolvent. Sts. 1844, c. 178, 
§§5,6; 1856, c. 257. 

The provision in St. 1844, c. 178, § 5, that a debtor a second time in- 
solvent, and not paying fifty per cent of the claims proved against his 
estate, shall not be discharged unless three fourths in value of his credit- 
ors assent thereto, was not repealed by St. 1848, c. 304, § 9, which pro- 
vides that "no insolvent debtor," whose estate does not pay fifty per 
cent of the claims proved against him, shall be discharged without the 
assent of a, majority in number and value of his creditors who have 
proved their claims. Gates v. Campbell, 8 Cush. 104. 

The assent required by St. 1844, c. 178, §5, must have been filed 
within six months from the date of the assignment to be effectual. Wills 
V. Pritchard, 10 or 12 Gray; Tebhetts v. Pickering, 6 Cush. 83. 

Sec. 83. A creditor may assent to the debtor's discharge 
under the two preceding sections, notwithstanding an 
appeal from the allowance of his claim is pending, and 
such assent shall be valid if the claim is finally allowed. 
St. 1852, c. 293. 

Sec. 84. When a discharge is refused a debtor for the 
sole reason that the assent of the requisite majority of his 
creditors has not been seasonably obtained or filed, or for 
the reason that he has not taken the oath required by sec- 
tion seventy-two, the judge, upon the application of the 
debtor made within twelve months after the date of the 
assignment and with the written assent of three fourths in 
number and value of the creditors who have proved their 
claims, may grant his discharge if he satisfies the judge on 
a hearing had after public notice of said application that 
the failure to obtain or file the assent was occasioned by 
accident or mistake, and by no fault of his own ; or that 
the omission to take the oath was owing to his inability by 
reason of sickness to attend and take the same ; and if he 
is present and takes the oath and abides and performs all 
lawful orders of the court. St. 1858, c. 121. 
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Sec. 85. Either the debtor or the assignee may within 
ten days after the decision of the judge upon the question 
of granting the certificate of discharge, and not after, upon 
giving notice to the register to be entered with the record 
of proceedings, appeal from such decision to the term of 
the superior court which shall be first held within and for 
the county next after the expiration of fourteen days from 
the time of claiming the appeal. But if the appellant in 
writing waives his appeal before the entry thereof in the 
superior court, proceedings may be had in the court of in- 
solvency, as if no appeal had been taken. Sts. 1838, c. 
163, § 8 ; 1848, c. 304, § 11 ; 1859, c. 196. 

As to appeals, see § 34. 

Sec. 86. The appeal may be heard and determined by 
the superior court or any justice thereof; and the assignee 
or any creditor may appear and object to the allowance of 
the certificate. If after a full hearing of the parties it 
appears to the satisfaction of the court' that the debtor has 
made a full disclosure and delivery of all his estate as 
herein required, and that he has in all things conformed 
himself to the directions of this chapter, the court shall 
cause a certificate thereof in substance like that prescribed 
in section seventy-five, to be made under the seal of the 
court, signed by the clerk, and delivered to the debtor- 
Sts. 1838, c. 168, § 8 ; 1859, c. 196. 

MATTERS AVOIDING DISCHARGE. 

Sec. 87. A discharge shall not be granted, or valid, if 
the debtor has wilfully sworn falsely as to any material fact 
in the course of the proceedings, or if he has fraudulently 
concealed any part of his estate, or efiects, or any books or 
writings relating thereto ; or if, being insolvent and having 
reasonable and sufiicient cause to believe himself so, he 
has, within one year next before the filing of a petition by 
7* 
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or against him, paid or secured, either directly or indirect- 
ly, in whole or in part, any borrowed money, or pre-existing 
debt, or any liability of his or for him ; or if, within six 
months before the filing the petition by or against him, he 
has procured his lands, goods, money, or chattels to be 
attached, sequestered, or seized on execution ; or if, sub- 
sequently to the sixth day of July, eighteen hundred and 
fifty-six, he has destroyed, altered, mutilated, or falsified 
any of his books, documents, papers, writings, or securities, 
or has made or been privy to the making of any false 
or fraudulent entry in any book of account or other 
document with intent to defraud his creditors ; or has 
removed himself, or removed or caused to be removed any 
part of his property, from the state, with intent to defraud 
his creditors ; or has made any fraudulent payment, gift, 
transfer, conveyance, or assignment of any part of his prop- 
erty, or spent any part thereof in gaming ; or if, having 
knowledge that any person has proved a false debt against 
his estate, he has not disclosed the same to his assignee 
vdthin one month after such knowledge ; or if, being a 
merchant or tradesman, he has not subsequently to said 
date kept proper books of account. And the discharge 
shall be null and void, if the debtor, or any person in his 
behalf, shall have procured the assent of any creditor 
thereto by any pecuniary consideration. Sts. 1838, c. 163, 
§ 10 ; 1841, c. 124, § 3 ; 1844, c. 178, § 8 ; 1848, c. 304, 
§ 9 ; 1856, c. 284, § 31 ; 1858, c. 54. See § 90. 

The mere omission to disclose property by a debtor will not avoid his 
discharge ; to have this effect, there must be a fraudulent concealment or 
omission. Atkins v. Spear, 8 Met. 490 ; Robinson v. Wadsworth, 8 Met. 67. 

In an action in which the plaintiff attempted to avoid the discharge of 
the defendant under the bankrupt law of 1841, by showing a fraudulent 
concealment of property, it was held that the defendant might prove the 
statements made by him to his counsel who assisted him in preparing his 
schedule of- property, respecting the property alleged to have been con- 
cealed, and the advice of his counsel that such property ought not to be 
inserted in his schedule. Robinson v. Wadsworth, 8 Met. 67. 
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It is a concealment to do any act, with the intent to prevent property 
from being attached or taken on execution, by which in substance and 
effect the title of the party to the estate real or personal shall be con- 
cealed or covered up so that it cannot be reached by legal process. 
CfNeU V. Glover, 5 Gray, 144. 

In support of the charge of concealment, it is competent to show that 
all the debts on the debtor's schedule of property are against insolvent 
persons. Cook v. Moore, 11 Cush. 213. 

It is not necessary that a payment be made with intent to defraud 
creditors, in order that it should prevent the granting of a discharge to 
the debtor. Where a debtor knowing himself to be insolvent, but believ- 
ing himself able to pay fifl;y per cent of his indebtedness, paid part of 
his creditors that proportion of their debts, receiving a full discharge from 
them, and offered to pay others at the same rate if they would release 
him, which they refused to do, it was held in subsequent proceedings in 
insolvency, instituted after all his property had been expended, that he 
was not entitled to his discharge. Fernald v. Gay, 12 Cush. 596. 

An assignment at common law, made by a debtor, during the suspen- 
sion of the insolvent laws, of his property to assignees, to be distributed 
pro rata among all his creditors who should execute the assignment, will 
not avoid a discharge obtained under the insolvent laws, after they be- 
came again in force ; nor will a payment of money to a creditor to induce 
him to execute such assignment ; nor a payment made under the com- 
pulsion of legal process. Atkins v. Spear, 8 Met. 490. 

In order to avoid a discharge for paying Or securing a pre-existing 
debt, it is not necessary to prove that the creditor receiving the payment 
or security, had reasonable cause to believe the debtor insolvent. Thomp- 
son v. Stone, 8 Cush. 103, And the burden of showing that the debtor 
had reasonable cause to believe himself insolvent at the time of paying 
or securing a pre-existing debt, is upon the creditor attempting to avoid 
his discharge. Williams v. Coggshall, 8 Cush. 377. 

Giving a mortgage to secure money borrowed at the same time, is not 
a securing of borrowed money within the meaning of the statute, and 
will not avoid a discharge. Williams v. CoggsTidll, 11 Cush. 442. 

Giving security for the price of goods after they have been delivered, 
is giving security for a pre-existing debt, though the purchaser agreed to 
give such security at the time when he contracted for the goods. Blodgett 
V. Hildreth, 11 Cush. 311. 

Where a bankrupt under the laws of the United States paid money to 
a creditor to induce him not to oppose his obtaining his discharge, (the 
bankrupt knowing that the creditor was able to prove facts sufficient to 
prevent him from obtaining his discharge,) and the creditor thereupon 
withdrew his opposition, and the bankrupt obtained his discharge ; it was 
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held, that thia was sufficient to ayoid such discharge under the fourth sec- 
tion of the bankrupt act of 1841. Coates v. Blush, 1 Cush. 664. 

A discharge under the bankrupt law of 1841 may be impeached by- 
showing preferences made by the bankrupt after the passage of the act 
and before it went into operation. Swan v. Littlefield, 4 Cush. 574. 

A creditor is "not estopped to deny the validity of his debtor's discharge, 
and to avoid the same, on any grounds upon which the law provides it 
shall be of no effect, by reason of having proved his debt in the proceed- 
ings in insolvency, and received a dividend thereon from the assets of 
the debtor. Morse v. Eeed, 13 Met. 62. And though the granting of the 
discharge was opposed by creditors, it may be contested when pleaded, 
and on the same ground that the granting of it was opposed. Williams 
V. Coggshall, 8 Cush. 377. 

Under the rules of practice adopted by the court of common pleas, 
where the defendant, in his specification of defence, relied on a certifi- 
cate of discharge under the insolvent law, and the plaintiff admitted the 
discharge, but denied its validity, on the ground of fraud committed by 
the defendant, the plaintiff' had the right to open and close, for the bur- 
den is upon him to prove the alleged fraud. Robinson v. Hitchcock, 8 
Met. 64. 

Under the St. 1841, c. 124, § 3, the burden was upon the debtor to 
show that he had reasonable cause to believe himself solvent at the time 
of making a conveyance alleged to have been in fraud of that statute. 
The words of the statute were, " unless the debtor shall make it appear 
that at the time of making such preference he had reasonable cause to 
believe himself solvent.'' Ex parte Jordan, 9 Met. 292. 

A creditor attempting to avoid the discharge of his debtor will be con- 
fined to objections specified by him. Williams v. Coggshall, 8 Cush. 377. 
But where a particular act of preference is specified, evidence of pre- 
vious conveyances by the debtor is competent to show the state of his 
property at the time of the alleged preference. Pettee v. Coggshall, 5 
Gray, 51. 

Where a discharge in bankruptcy was pleaded, and a fraudulent con- 
veyance by the defendant was alleged in avoidance, evidence of the 
declarations of the debtor before his bankruptcy, and before the passage 
of the bankrupt law, was held admissible for the purpose of showing a 
fraudulent intent on his part. Cook v. Moore, 11 Cush. 213. 

A judgment in favor of the debtor who pleads his discharge, which the 
creditor attempts to avoid by showing fraud in obtaining it, is conclusive 
evidence in favor of its validity in another action against the debtor by 
the same creditor in which the same discharge is pleaded ; although the 
judgment be not pleaded, and although exceptions taken in the former 
case by other defendants, on distinct issues, are still pending. Merriam 
V. Whittemore, 5 Gray, 316. 
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A debtor acquires no vested right to his discharge, by the institution of 
proceedings by or against him, under the laws as they exist at the time 
of the application for such proceedings. His right to a discharge is to be 
determined according to the laws as they exist at the time of his appli- 
cation for the certificate. Ex parte Lane, 3 Met. 213 ; Eastman v. Hil- 
iarrf, 7 Met. 420. 

If a preferred creditor surrender the property assigned to him, after 
proceedings in insolvency have been instituted against his debtor, in 
pursuance of an offer to do so made before that time, this will not purge 
the transaction of the fraud. Blodgett v. Hildreth, 11 Cush. 311. 

A verbal promise to pay a debt in full is a " pecuniary consideration " 
within the meaning of this section. Phelps v. Thomas, 6 Gray, 327. 

Sec. 88. If any person, in contemplation of becoming 
insolvent and- of obtaining a discharge in insolvency, makes 
any payment, pledge, assignment, transfer, or conveyance 
of any part of his property, directly or indirectly, abso- 
lutely or conditionally, for the purpose of preferring any 
creditor or person having a claim against him, or who is or 
may be under any liability for him, or for the purpose of 
preventing the property from coming to the hands of his 
assignee in insolvency, or of being distributed under the 
laws relating to insolvency in satisfaction of his debts, ex- 
cept as provided in section ninety, he shall not be entitled 
to a discharge, and any discharge received by him shall be 
void and of no eflFect. Sts. 1838, c. 163, § 10 ; 1841, c. 124, 
§3; 1856, c. 284, § 25. See § 90. 

The words " in contemplation of becoming insolvent," in the statutes, 
refer to an act done with the intent to contravene the insolvent laws ; 
and such intent cannot be inferred from the fact of the actual insolvency 
of the debtor at the time of the act done, though he knew that he was 
then insolvent ; to be in fraud of the law, the act must be done with in- 
tent to take the benefit of it. Jones v. Rowland, 8 Met. 377. 

Where a plaintiff, for the purpose of avoiding a discharge of the de- 
fendant under the insolvent law, relied on by him as a bar to the plain- 
tiff's action, introduces a witness who testifies that the defendant, on the 
evening before he applied for the benefit of the law, transferred property 
to the witness in payment of a pre-existing debt, the defendant is entitled 
to prove, on cross-examination, the declarations made by him to the wit- 
ness at the time of such transfer, for the purpose of showing that it was 
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not made in contemplation of becoming insolvent and obtaining a dis- 
charge under that law. Goodhue v. Hitchcock, 8 Met. 62. And see 
Eastman v. Eveleth, 4 Met 137 ; Gorham v. Steams, 1 Met. 366. 
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Sec. 89. If any person, being insolvent or in contemplar 
tion of insolvency, within six months before the filing of 
the petition by or against him, with a view to give a prefer- 
ence to any creditor or person having a claim against him, 
or who is under any liability for him, procures any part of 
his property to be attached, sequestered, or seized on exe- 
cution, or makes any payment, pledge, assignment, trans- 
fer, or conveyance of any part of his property, either di- 
rectly or indirectly, absolutely or conditionally, the person 
receiving such payment, pledge, assignment, transfer, or 
conveyance, or to be benefited thereby, having reasonable 
cause to believe such person is insolvent or in contempla- 
tion of insolvency, and that such payment, pledge, assign- 
ment, or conveyance is made in fraud of the laws relating 
to insolvency, the same shall be void ; and the assignees 
may recover the property, or the value of it, from the per- 
son so receiving it or so to be benefited. Sts. 1838, c. 163, 
§ 10 ; 1841, c. 124, § 3 ; 1856, c. 284, §§ 25, 26. See § 90. 

A payment or assignment by a debtor to one of his creditors was not 
void under St. 1838, u. 163, § 10, as to his other creditors, unless it was 
made by the debtor in contemplation of becoming insolvent and obtain- 
ing his discharge under the insolvent law. It did not affect the validity 
of the transaction, that the debtor was, in Ifact, insolvent at the time. 
And in an action by an assignee to recover property transferred by the 
insolvent, the burden was upon the plaintiff to show that the transfer 
was made by the debtor in contemplation of becoming insolvent and ob- 
taining his discharge under the statute. Gorham v. Steams, 1 Met. 366 ; 
Eastman v. Eveleth, 4 Met. 137. 

A debtor, being in fact insolvent, and the whole of his stock in trade 
being under attachment at the suit of several of his creditors, assigned to 
another creditor choses in action to secure him what he owed him, as also 
to indemnify him for certain liabilities incurred on the debtor's behalf; 
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but not intending to take the benefit of the insolvent act, and not, in fact, 
knowing that there was such a statute. The next day the debtor made 
application for the benefijt of the insolvent law ; and it was held that the 
assignment of such choses in action was valid as against other creditors 
and the assignee appointed in the proceedings in insolvency. Gorham v. 
Stearns, 1 Met. 366. 

So, an agreement made by a debtor whose property was attached by 
several creditors, that judgment should be rendered against him in favor 
of the first attaching creditor, on the first day of the term to which the 
several writs were returnable, was not void by the statute of 1838, as 
against his other creditors, though the first attaching creditor's demand 
was greater than the value of all the property attached ; unless such 
agreement was made by the debtor in contemplation of becoming insol- 
vent and obtaining his discharge under that statute. Eastman v. Eveleth, 
4 Met. 137. 

If one of the purposes of a mortgagor and mortgagee is to deter the 
creditors of the mortgagor from attaching the mortgaged property, the 
mortgage is wholly void as to those creditors, although the principal pur- 
pose of the parties is to secure a bona fide debt of the mortgagor. Croum- 
inshield v. Kittridge, 7 Met. 520. 

If a mortgage of goods, fraudulent and void as to creditors, be made 
for the purpose of securing the payment of a debt due from the mortga- 
gor to a stranger to the mortgagee, and the mortgagee sell the goods and 
pay such debt with the proceeds, this is equivalent to a restoration of the 
goods to the mortgagor, and purges the fraud of the transaction. Crown- 
inshield v. Kittridge, 7 Met. 520. See also Thomas v. Goodwin, 12 Mass. 
140 ; Oriental Bank v. Haskins, 3 Met. 332. 

Where a mortgage of personal property was made by A to B, fraudu- 
lent and void as to A's creditors, to secure payment, in six months, of a 
debt of A, then due and payable to C, who had no knowledge of the 
mortgage when it was made, and B, before the six months elapsed, sold 
the property at auction and applied the proceeds of the sale to the pay- 
ment of A's debt to C, and A afterwards applied for the benefit of the 
insolvent law, and his property was assigned under that act, it was held 
that his assignee could not recover of B the proceeds of said mortgaged 
property. Orowninshield v. Kittridge, 7 Met. 520. 

The fact that property mortgaged by a debtor consists of his homestead, 
exempted from execution by the homestead law of 1855, c. 238, will not 
prevent the assignee from avoiding the mortgage as made in contraven- 
tion of the insolvent law, if the debtor at the time was owing debts which 
accrued before that act was passed. Beals v. Clark, 13 Gray, 18. 

A mortgage of personal property void in part, as being in contravention 
of the insolvent law, is wholly void. Denny v. Dana, 2 Cush. 160. 
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Where the holder of a promissory note signed by one who afterwards 
became insolvent, and indorsed by persons of undoubted credit, received 
of the debtor, in part payment of, and as a substitute for, such note, when 
the same became due, other good notes ajid money ; it was held that such 
payment and substitution were not an unlawful preference within the 
statute, so as to render the creditor liable therefor in an action by the 
assignee of his debtor. Stevens v. Blanchard, 3 Cush. 169. 

It is not necessary, to avoid the conveyance by a debtor, to show that 
he knew he wcis insolvent, or in fact contemplated proceedings in insol- 
vency, when he made the mortgage. It is enough that he was in fact 
insolvent, and had reasonable ground to believe himself insolvent. Nor 
win an honest belief by the debtor that he could go on, and an intention 
to do so, save the conveyance. Holbrodk v. Jackson, 7 Cush. 136. 

A trader, is insolvent when he cannot pay his debts in the ordinary 
course as men in trade usually do, although his inability to pay them 
may not be so great as to compel him to stop business, and although he 
may have sufficient property to pay all his debts on winding up his affairs. 
Lee V. Hilbum, 3 Gray, 594 ; Thompson v. Thompson, 4 Cush. 127. 

Procuring property to be attached or taken in execution was within 
the prohibition of St. 1841, c. 124, § 3, against making any " assignment, 
sale, transfer, or conveyance," " intending to give a preference." Lane 
V. Haynes, 8 Law Rep. 499. But payment of money with intent to give 
a preference was not within the provision. Wall v. LaJdn, 13 Met. 167. 

A mortgage made by a debtor to an attaching creditor, in order to ob- 
tain a discharge of the attachment, the debtor not being able to go on in 
business while the attachment was in force, is void under this section, and 
the mortgaged property cannot be recovered of the assignee, in an action 
by the mortgagee, provided that when he took the mortgage he had rea- 
sonable cause to believe the debtor insolvent. Denny v. Dana, 2 Cush. 
160. 

A conveyance by a partner of his separate estate to a pre-existing 
private creditor, by way of preference, may be avoided by the assignees 
of the partnership, though the private property of such partner was suf- 
ficient to pay all his private debts, if his private and partnership property 
were not also sufficient to pay the debts of the partnership in fiill. Judd 
V. Gibbs, 3 Gray, 539. 

Personal property legally assigned as security for a debt may be taken 
possession of by the creditor at any time before the title of another inter- 
venes, and after he knows that the assignor has become insolvent. Mitchell 
V. Black, 6 Gray, 100. 

A advanced to B by indorsing B's paper to pay for freight of wood and 
coal, taking an assignment of the bills of lading and bills of sale of the 
fuel after it was discharged ; and also made advancements for the pur- 
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chEise of cargoes of coal, taking bills of sale thereof from the sellers ; the 
wood and coal in both cases being consigned for sale to B, who sold it in 
the usual course. A took possession of all the wood and coal which re- 
niained after he knew that B was insolvent in fact, and within six 
months before the institution of proceedings in insolvency against him, 
and his possession and title were held valid against B's assignee. Mitchell 
V. Black, 6 Gray, 100. 

Where a debtor made a valid mortgage of the stock of goods in his 
store, and at die same time agreed with the mortgagee verbally, to give 
him a further mortgage on goods which should afterwards be placed in 
his store to supply the place of those which should be sold, such fur- 
ther mortgage, given pursuant to the verbal agreement, within six 
months before the institution of proceedings in insolvency against the 
mortgagor, was held invalid against the assignee. Paine v. Waite, 12 
Gray; and see Blodgett v. Hildreth, 11 Gush. 311. 

In an action wherein it is attempted by the assignee to avoid a con- 
veyance made by the debtor, as having been made in contravention of 
the insolvent laws, the record of the proceedings in insolvency is com- 
petent to show the time when they were instituted. Bartlett v. Decreet, 
4 Gray, 111. And so are the schedule, proofs, and lists of debts proved, 
for the purpose of showing the insolvency of the debtor, when the con- 
veyance was made. Heywood vl Reed, 4 Gray, 574. 

Statements publicly made by a debtor, of his purpose to dispose of 
property, are evidence to show that a subsequent sale of it was made in 
good faith and without intent to defraud his creditors. But such state- 
ments as to the value of the property, and of his other property, are not 
admissible, whether made before or after the sale alleged to be fraudu- 
lent. Nor are his statements as to a previous agreement under which 
certain machinery was placed in the building of another, to show that a 
subsequent sale of it to the owner of the building was made in good faith. 
Nor is the general reputation of the debtor for honesty and integrity. 
Heywood v. Reed, 4 Gray, 574. 

In an action by an assignee to avoid the conveyance of the debtor, the 
examination of the latter in the proceedings in insolvency is evidence. 
But this will not entitle him to give in evidence his oath taken in such 
proceedings at a different time, as preliminary to his discharge as pre- 
scribed by the statute. Judd v. Gihbs, 3 Gray, 539. 

The intent to prefer may be inferred from the fact of preference. 
Beals V. Clark, 13 Gray, 18. 

A hona fide sale by one partner to his copartner of the partnership 
property, was held to be valid, though the firm and both partners were at 
the time insolvent ; and the property from that time to be the separate 
estate of the purchasing partner. Howe v. Lawrence, 9 Cush. 553. 
8 
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The burden is upon the assignee attempting to avoid a conveyance be- 
cause made by the debtor in contravention of the insolvent laws, to prove 
that the creditor had reasonable cause to believe the debtor insolvent at 
the time of receiving the conveyance. Butler v. Break, 7 Met. 164 ; Lane 
V. Haynes, 8 Law Eep. 499. 

For the purpose of showing that the creditor had not reasonable cause 
to believe the debtor insolvent, it is competent to prove the good reputa- 
tion of the debtor for property in the town in which he did business ; 
Bartlett v. Decreet, 4 Gray, 111 ; and his pecuniary standing among his 
neighbors, and those doing business with him. Heywood v. Reed, 4 Gray, 
574. 

In order to show that a mortgagee had reasonable cause to believe the 
debtor insolvent, it is competent to ask a witness whether, at the time of 
the execution of the mortgage, it was not a fact known in the community 
that the business in which the debtor was engaged was a ruinous busi- 
ness to those engaged in it. Denny v. Dana, 2 Cush. 160. But it is not 
competent to ask a witness whether, " from his knowledge of the debtor,'' 
his business was profitable or not. Bartlett v. Decreet, 4 Gi;jiy, 111. 

It is competent to show that the debtor was reputed to be insolvent in 
the town in which he resided, as tending to show that the creditor had 
reasonable cause to believe him insolvent. Lee v. Kilburn, 3 Gray, 594. 
And the creditor may prove his inquiries) made of competent persons at 
the time of taking the alleged fraudulent conveyance, as to the solvency 
of the debtor, and their replies to them ; and it is immaterial whether 
the debtor was present at the time or not. Boardman v. Kihhee, 10 Cush. 
545. 

Where the assignee of an insolvent debtor files a biU in eqtuty, pray- 
ing that the defendant, to whom such debtor has mortgaged land for the 
purpose of giving an illegal preference, may be ordered to give up the 
mortgage or convey the land to the assignee, but waiving all claims to 
discovery fi-om the defendant and to an answer on oath, and relying 
whoUy on proofe within the plaintifi''s own power, the biU shows that the 
plaintiflf has a plain, adequate, and complete remedy at law by a writ of 
entry, and that the court have no jurisdiction in equity. Thayer v. 
Smith, 9 Met. 469. So though the biU contain a prayer for a discovery. 
Woodman v. SaltonstaU, 7 Cush. 181. But a biU for discovery will lie in 
aid of an action at law. Adams v. Porter, 1 Cush. 1 70. 

Where a debtor sold goods and took a note for the price payable to a 
pre-existing creditor, and delivered it to him in fraud of the insolvent 
laws, it was held that the assignee of the debtor might maintain a bill in 
equity against the creditor and maker of the note, to recover possession 
of it, he having no adequate remedy at law to recover the amount of the 
note of the maker. Holmes v. Woodworth, 6 Gray, 324. 



Preferences. 87 

A conveyance made to prefer a creditor in contravention of the insol- 
vent laws, but not invalid at common law as to creditors, cannot be 
avoided by attachment. It is only where proceedings in insolvency are 
instituted against the debtor making the conveyance, that the preference 
can be defeated. Penniman v. Cole, 8 Met. 496 ; Burt v. Perkins, 
9 Gray. 

Where there was a valid mortgage by absolute deed and defeasance 
recorded, arid the mortgagor gave the defeasance to a second creditor, 
who, by arrangement with all the parties in interest, paid the debt of the 
first creditor and took a conveyance of the property to himself, and 
thereupon gave the mortgagor a new bond of defeasance conditioned for 
the payment of both debts, it was held in a writ of entry by the assignee 
of the mortgagor, to recover the property mortgaged, of the second cred- 
itor, that his title was valid as security for the amount paid by him to the 
first creditor ; and that the remedy of the assignee must therefore be by 
bin to redeem. Jvdd v. Flint, 4 Gray, 557. 

The assignee may affirm a sale made by an insolvent for the purpose 
of delaying and defrauding creditors, and receive the price of the goods 
of the vendee. And an action brought by such assignee, with a full 
knowledge of all the facts in the case, to recover the price of such goods, 
other goods of the defendant being attached to secure the same, is an 
affirmance of the sale, and a waiver of all light to disaffirm it and claim 
the goods themselves, or the value of the goods, in an action of trover. 
Butler V. Hildreth, 5 Met. 49 ; Perkins v. Webster, 2 Cush. 480. 

But the case might be different, if, after the action to recover the price 
is commenced, facts come to the knowledge of the assignee which would 
have led him to a different election, whether the facts relate to the char- 
acter of the sale, as to the question of fraud, or whether they relate to the 
remedy ; as if the assignee, after bringing suit for the price, and attaching 
property to secure the amount, discover that the property attached does 
not belong to the defendant ; or if he discover that the defendant has an 
offset which would be good against assumpsit for the price, but not good 
against an action of trover. Butler v. Hildreth, 5 Met. 49, 51. See 
Dudley v. Coburn, 9 Cush. 314. 

A mortgagee will not be required to bring an action to try the validity 
of his title, on the petition of the assignee of the mortgagor under St. 
1852, c. 312, §§ 52, 53. Dewey v. Bulkley, 1 Gray, 416. 

A decree dismissing a bill filed by an assignee to set aside a convey- 
ance made by the debtor, against all the grantees, on the ground that 
the conveyance was not in contravention of the insolvent laws, is a bar 
to a subsequent action of- trover by the assignees against one of the de- 
fendants in equity, to recover the same property. Bigelow v. Winsor, 
1 Gray, 299. « 
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In an action to recover of an assignee property conveyed by the debtor 
to the plaintiff, if the conveyance is found to be void as a preference, the 
plaintiff wUl not be entitled to recover the amount of money paid by 
him to the debtor as the difference between his debt and the value of 
the property conveyed. Bartlett v. Decreet, 4 Gray, 111. 

If a mortgage of personal property be foreclosed, and the assignee of 
the mortgagor afterwards avoid the mortgage and recover the property 
of the mortgagee, or its value, the foreclosure is no satisfaction of. the 
mortgage debt. Whitney v. Willard, 13 Gray, 203. 

Sec. 90. The provisions of tlie three preceding sections 
shall not apply to any payment of money, or transfer of 
property in payment, not exceeding twenty-five dollars in 
amount, upon a debt contracted for necessaries furnished 
to the debtor or his family. St. 1856, c. 284, § 25. 

Sec. 91. If any person, being insolvent or in contem- 
plation of insolvency, within six months before the filing 
of the petition by or against him, makes any sale, assign- 
ment, transfer, or other conveyance of any description, of 
any part of his property, to any person who then has rear 
sonable cause to believe such person insolvent or in con- 
templation of insolvency, and that such sale, assignment, 
transfer, or other conveyance is made with a view to pre- 
vent the property from coming to his assignee in insolvency, 
or to preveni? the same from being distributed under the 
laws relating to insolvency, or to defeat the object of, or in 
any way impair, hinder, impede, or delay the operation and 
efiect of, or to evade, any of said provisions, the sale, as- 
signment, transfer, or conveyance shall be void, and the 
assignee may recover the property or the value thereof as 
assets of the insolvency. And if such sale, assignment, 
transfer, or conveyance is not made in the usual and 
ordinary course of business of the debtor, that fact shall 
be prima facie evidence of such cause of belief. St. 1856, 
c. 284, § 27. 

See § 89. 
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ALLOWANCE AND SURPLUS. 

Sec. 92. The debtor shall receive from the assignee one 
dollar a day for his attendance on the judge or the assignee 
when required under section sixty-six. He shall also be 
allowed out of his estate, for the necessary support of 
himself and his family, such sum, not exceeding the rate 
of three dollars per week for each member of his family, 
and for such time, not exceeding two months, as the judge 
may order. And every debtor who is discharged shall be 
allowed five per cent on the net produce of all his estate 
received by the assignee, if such net produce, after such 
allowance, is suf&cient to pay the creditors entitled to a 
dividend the amount of fifty per cent on their debts ; but 
the allowance shall not exceed in the whole the sum of 
five hundred dollars. St. 1838, c. 163, §§ 6, 8. 

A debtor is not entitled to the payment of his fees for attendance 
. before he can be compelled to attend any meeting of his creditors at 
which he is required by law to be present. Case of Thompson, 7 Law 
Kep. 159. 

A partner whose separate estate pays more than fifty per cent of his 
private debts, is entitled to his discharge from these debts and the allow- 
ance of five per cent on the net produce of his private property, although 
the partnership does not pay fifty per cent of the joint debts. Baker's 
Case, 8 Cush. 109. See § 111. 

Sec. 93. If an allowance to the debtor on the net 
produce of his estate becomes due and is not paid to him 
in his lifetime, it shall be paid to his executors or admin- 
istrators, and disposed of and distributed in like manner 
as any other property of which he may be possessed at the 
time of his decease. St. 1838, c. 163, § 5. 

Sec. 94. If after the payment of all debts proved any 
surplus remains in the hands of the assignee, it shall be 
paid or reconveyed to, or revest in, the debtor or his 
legal representative. St. 1838, c. 163, § 13. 

The word " debts " is used here in its broadest sense, and includes, not 
8* 



90 Accounts and Dividends, 

only the amount of principal and interest allowed as due at the time- of 
the first publication of notice, but also all interest allowed by law at the 
time of the final order of distribution, as well upon claims not bearing 
interest upon the face of them as upon those which do. Brown v. Lamb, 
6 Met. 203. The rule established in that case is, that if a svirplus remains 
in the hands of the assignees after payment of all debts proved, as the 
statute requires, they are to pay interest on such debts as follows : — on 
all debts where interest is reserved by the contract, interest is to be paid 
according to the contract ; on all debts where interest is not reserved by 
the contract, if the debts became due before the first pubKcation of the 
warrant to the messenger, interest is to be paid from the time of such 
publication ; but if the debts became due after such publication, interest 
is to be paid from the maturity of the debt ; and if the debts were pay- 
able on demand, their interest is to be paid from the earliest demand 
shown ; and if no special demand be shown, then interest is to be paid 
from the time of such first publication. And when an appeal is taken 
from the order of a master, directing interest to be so paid, and the order 
. is confirmed, the interest is to be paid up to the time of the final order of 
the appellate court. 

In the case of the insolvency of a partnership, if the estate of one part- 
ner be more than sufficient to pay his private debts proved, his private 
creditors will not be entitled to interest before the debts proved against 
the partnership have been paid ; though the separate estate of the partner 
is made up in part of interest received by the assignee from investments 
made by hinn. Thomas v. Minot, 10 Gray. 

ACCOUNTS AND DIVIDENDS. 

Sec. 95. At the third meeting the assignee shall ex- 
hibit to the judge and creditors present, fair and just 
accounts of all his receipts and payments touching the 
estate, and shall, if required by the judge, be examined 
on oath as to the truth of such accounts. The judge shall 
thereupon order a dividend of the estate and effects, or of 
such part thereof as he deems fit, among such of the cred- 
itors as have proved their claims, in proportion to their 
respective debts. St. 1838, c. 163, § 12. 

An assignee who is indebted to the estate of the debtor, must account 
for the whole amount of the debt, and cannot sell the debt at auction 
and account only for what it sells. BencMey v. Chopin, 10 CusL 173. 
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An action for money had and received Kes against an assignee who 
refuses, after demand, to pay a dividend according to the order of dis- 
tribution. Carney v. Dewing, 10 Cush. 498. 

It is no ground for relieving an assignee from the payment of dividends, 
while the order of distribution remains unreversed, that a part of the 
money ordered to be divided was the proceeds of real estate which the 
assignee sold and conveyed with full covenants of warranty, and which 
he had become hable to refund by reason of a breach of the warranty. 
Chilson V. Adams, 6 Gray, 364. 

An order of distribution may be recalled after it has been delivered to 
the assignee, but before any dividend has been paid, and modified so as 
to leave funds in the hands of the assignee to pay an equal dividend on 
debts whose proof has been omitted by accident. Fletcher v. Davis, 
7 Law Rep. 142. 

Under St. 1858, c. 40, dividends after they have been declared may be 
attached in the hands of the assignee by the trustee process. Gen. Sts., 
c. 142, ^ 23. Before that statute 'they could not, and they cannot now 
before a dividend is declared. Colby v. Coates, 6 Cush. 558 ; Deioing v. 
Wentworth, 11 Cush. 499. 

Sec. 96. In the order for a dmdend under the preced- 
ing section, the following claims shall be entitled to priority 
or preference, and to be first paid in full in their order : 

First. All debts due to the United States, and all debts 
due to and taxes assessed by this state : 

Second. "Wages due to any operative to an amount not 
exceeding fifty dollars for labor performed within one year 
next preceding the first publication of the notice of insol- 
vency, or for labor for the recovery of payment for which a 
suit commenced within one year after the performance 
thereof is pending, or has terminated within one year from 
said first publication : 

Third. All debts due to physicians for medical attend- 
ance on the debtor or his family, rendered within six 
months prior to the institution of proceedings in insol- 
vency, to an amount not exeeding fifty dollars : 

Fourth. All debts due to any persons who by the laws 
of the United States, or of this state, are or may be enti- 
tled to a priority or preference in like manner as if tliis 
chapter had not been enacted : 
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Fifth. Legal fees, costs, and expenses, of suit, and for 
the custody of the property proved as preferred under sec- 
tion one hundred and twenty-;seven. Sts. 1838, c. 163, 
§§ 12, 24 ; 1841, c. 124, § 6 ; 1850, c. 218 ; 1858, c. 119, 
§§ 1, 2. 

It is no objection to the claim of the statute privilege of wages due to 
an operative, that the creditor performed the labor claimed for on his 
own premises, and not on those of his employer. Nor that he was to be 
paid for his work hy the piece, and not according to the time which he 
worked; nor that the labor was done by his wife. Thayer v. Mann, 
2 Cush. 371. 

If the debt is not provable, the costs cannot be proved as a privileged 
debt, or for any purpose. So where judgment is recovered against a de- 
fendant after his insolvency, in an action pending when he became insol- 
vent, the judgment debt is not provable, and the cost cannot be proved, 
under this section, on the ground that an attachment was dissolved by 
the insolvency of the defendant. Sampson v. Clark, 2 Cush. 173. See 
Morris v. Brims, 3 Cush. 342. 

It seems that the dissolution of an attachment of " all the debtor's real 
estate " will not entitle the creditor to prove his costs without showing 
that property was actually attached. Dentiis v.. Sayles, 11 Met. 233. 

If an attachment of a partner's private property, made after the disso- 
lution of the partnership, at the suit of a partnership creditor, be dissolved 
by the insolvency of such partner, and the creditor proves his debt against 
his private estate, he will be entitled to prove the costs of the attachment 
as a privileged claim to be paid before the private debts of the partner. 
Buck V. Burlingame, 13 Gray, 307. 

Sec. 97. If at the time of ordering the dividend it ap- 
pears probable that there are just claims against the estate 
which by reason of the distant residence of the creditor or 
for other sufficient reason have not been proved, the judge 
shall in ordering the dividend leave in the hands of the 
assignee a sum sufficient to pay every such absent creditor 
a proportion equal to what shall be then paid to the other 
creditors, which sum shall remain thus unappropriated in 
the hands of the assignee until the final dividend is de- 
clared, or until the judge orders its distribution. St. 1838, 
c. 163, § 12. 
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Where, after final distribution has been decreed, and the order deliv- 
ered to the assignee, it is discovered that proof of claims has been omit- 
ted by accident, the order may be recalled and modified accdi'dingly, 
before any dividends have been paid. Fletcher v. Davis, 7 Law Rep. 
142. See Pech v. Stimpson, 20 Pick. 312. 

Sec. 98. The assignee shall, at such time as the judge 
directs within eighteen months after the appointment of 
the assignee, make a second dividend of the estate, if the 
same was not wholly distributed upon the first dividend, and 
shall give notice of a meeting of all the creditors of the 
debtor for that purpose. At such meeting the accounts of 
the assignee shall be produced and examined as provided 
in section ninety-five, and settled by the judge ; and any 
balance appearing to be in the hands of the assignee, shall, 
by order of the judge, be divided among all the creditors 
who have proved their debts, in proportion thereto. St. 
1838, c. 163, §13. 

Sec. 99. If at any time before the final dividend there 
remain in the hands of the assignee any outstanding debts 
or other property due or belonging to the estate which can- 
not in the opinion of the judge be collected and received 
by the assignee without unreasonable or inconvenient de- 
lay, the assignee may, under the direction of the judge, 
sell and assign such debts or other property in such man- 
ner as the court shall order. St. 1838, c. 163, § 13. 

Sec. 100. Suits upon claims sold by assignees shall be 
brought in the name of the purchasers. The fact of sale 
and of purchase by the plaintiff shall be set forth in the 
writ, and the defendant may avail himself of any matter of 
defence of which he could have availed himself in a suit 
upon the claim by the assignee. Costs in such suits shall 
be recovered by or against the plaintiff, and the assignee 
shall not be liable therefor. St. 1859, c. 194. See § 47. 

Sec. 101. Such second dividend shall be final, unless a 
suit relating to the estate is then depending, or part of the 
estate is outstanding, or unless some other estate or effects 
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of the debtor afterwards come to the hands of the as- 
signee^ in which cases another dividend shall he made 
by order of the judge. Further dividends shall be made 
in like manner as often as occasion requires. St. 1838, 
c. 163, § 13. 

Sec. 102. No creditor whose debt is proved at the time 
of the second or any subsequent dividend shall disturb any 
prior dividend, but he shall be paid so far only as the funds 
remaining unappropriated in the hands of the assignee are 
sufficient therefor. St. 1838, c. 163, § 13. 

APPLICATIONS BY CEEDITOES. 

Sec. 103. If any person arrested on mesne process in a 
civil action for the sum of one hundred doUarsor upwards ; 
founded upon a demand in its nature provable against the 
estate of an insolvent debtor, has not given bail therein on 
or before the return day of such j)rocess ; or has been 
actually imprisoned for more than thirty days, in any civil 
action founded on such contract, for the sum of one htm- 
dred dollars or upwards ; or if any person whose goods or 
estate are attached on mesne process in any civil action 
founded on such contract, for tha sum of one hundred 
dollars or upwards, has not within seven days from the re- 
turn day of such process dissolved the attachment in the 
manner provided in chapter one hundred and twenty-three ; 
or if any person has removed himself or any part of his 
property from the state, with intent to defraud his creditors ; 
or has concealed himself to avoid arrest, or any part of his 
property to prevent its being attached, or taken on a legal 
process ; or procured himself or his property to be arrested, 
attached, or taken, on any legal process ; or made any 
fraudulent payment, conveyance, or transfer, of any part of 
his property ; any of his creditors whose claims provable 
against his estate amount to the sum of one hundred dol- 
lars, may, within ninety days .thereafter, apply by petition 
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to the judge for the county in which the debtor resides, or, 
in case the debtor has ceased to reside in this state within 
one year next before the conunencement of proceedings 
against him, in the. county in which he last had his resi- 
dence, setting forth the facts and the -nature of such claims, 
verified by oath, and praying that his estate may be seized 
and distributed according to the provisions of this chapter. 
Sts. 1838, c. 163, § 19 ; 1844, c. 178, §§ 9, 12, 13 ; 1851, 
c. 189, § 2 ; 1856, c. 284, §§ 25, 29. 

Before the St. 1844, c. 178, involuntary proceedings could not be in- 
stituted against a debtor who was not at the time a resident of the 
commonwealth. Claflin v. Beach, 4 Met. 392. 

Such proceedings may be instituted against a partnership after its 
dissolution. McDaniel v. King, 5 Cush. 469 ; Parker v. Phillips, 2 Cush. 
175. 

Partners resided and carried on their business in another state. After 
they gave up the partnership business one of them removed to, and re- 
sided in, this state, but soon after left and resided elsewhere. Proceed- 
ings in invitum were afterwards within a year instituted and sustained 
against the partnership in the county in which he last resided, under 
St. 1844, c. 178, § 13, the provisions of which are embodied in this sec- 
tion. McDaniel v. Eing, 5 Cush. 469. 

A petition, in invitum, on the ground that the debtor has not dissolved 
an attachment within the time prescribed by law, cannot be maintained 
by the indorser of a note, who has paid it after the expiration of that 
time. Hoffendahl v. Evers, S. J. C, Middlesex. 

A petition, in invitum, may be signed and sworn to by the attorney of 
the petitioning .creditor. O'Neil v. Glover, 5 Gray, 144. But a petition 
signed by the president of a bank which is a creditor of the debtor, with- 
out authority from the corporation, is not the petition of the corporation, 
and cannot be entertained by the court. Merriam v. Sewall, 8 Gray. 

An affidavit that the facts set forth in the petition are true " according 
to the best knowledge and belief" of the affiant, is a sufficient verifica- 
tion* O'Neil V. Glover, 5 Gray, 144. 

If the petitioning creditor, on being paid by the debtor as a preferred 
creditor, withdraws from the prosecution of his. petition for a warrant on 
the ground of a fraudulent preference by the debtor, it may be prose- 
cuted by other creditors. Foster v. Goulding, 8 or 9 Gray. 

The ninety days within which a petition must be "filed, on the ground 
that the debtor has not dissolved an attachment within the time required 
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bylaw, are to be computed from the expiration of that time, although the 
action in which the attachment is made is continued one term because 
of the absence of the defendant from, the state. Bates v. Chapin, 8 
Cush. 99. 

A petition, in invitum, on the ground of any fraudulent acts of the 
debtor, which are made cause of proceeding by the statute, need not 
aUege the insolvency of the debtor. And it is no objection to the petition, 
that aU the debts of the debtor are secured except that of the petitioner. 
O'Neil V. Glover, 5 Gray, 144. 

A judgment on which execution has issued and been returned satisfied 
by a levy on real estate, although such estate was not the property of the 
judgment debtor, is not such a demand as will authorize proceedings in 
invitum against the judgment dqbtpr on the petition of the judgment 
creditor, until the levy has been set aside on scire facias. Dennis v. 
Sayles, 11 Met. 233. 

A balance, amounting to $100, of an account consisting of many dis- 
puted items on both sides, is a sufficient demand against the debtor, to 
sustain the petition ; and it is no objection that the creditor has already 
commenced an action thereon. O'Neil v. Glover, 5 Gray, 144. 

An affidavit made in another state, whei'e it does not appear that 
notice of the taking of the affidavit was given to the debtor, or that it 
was impossible to give such jiotice according to law, is not competent evi- 
dence to prove the debt of the petitioning creditor. Stearns v. Kellogg, 
1 Cush. 449. 

Any act of a debtor by which his true title arid ownefship of property 
are kept from the view of his creditors, if made with the intent to pre- 
vent its being attached or taken on legal process, is a Concealment within 
the provisions of this section. ffNeil v. Glover, 5 Gray, 144. 

The allegation in a creditor's petition that the debtor " has concealed 
his property, or some part thereof, to prevent its being attached or taken 
on legal process," is cured of its defect by a specification of the particular 
acts of concealment relied on, subsequently filed by the petitioner by 
order of the coromissioners to whom the petition was presented. O'Neil 
V. Glover, 5 Gray, 144. 

An attachment by the trustee process is within the purview of the 
provisions of this section. And if the person who is summoned as trustee 
of the debtor permits himself to be defaulted, this is prima facie evidence, 
at least, that the goods or estate of such debtor are attached in his hands 
and possession. Kimball v. Morris, 2 Met. 573. 

Mortgaged personal property was attached and the mortgagee de- 
manded of the attaching creditor the amount due on his mortgage. 
After this demand the same property was attached by another creditor, 
and the prior attachment was dissolved by the failure of the attaching 
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creditor to pay the mortgage debt. The second attachment was held to 
be valid and sufficient to support proceedings in insolvency against the 
debtor, it not having been dissolved by the debtor by bond, nor by de- 
mand of payment of the mortgage debt by the mortgagee. Wheeler y. 
Bacon, 4 Gray, 550. 

The return of process must show distinctly that an attachment has 
been made of the debtor's specific goods, or of his real estate described, 
or of both, in order to authorize proceedings under this statute. Dennis 
v. Sayles, 11 Met. 233. In that case the return was, "I have attached 
all the right, title, and interest the within-named C. and A. have in and 
to any real estate in the towns of W. and A. and in the county of B." ; 
which was held insufficient to support a petition. But in the case of 
Thompson v. Snow, 4 Cush. 121, where the return showed an attachment 
of " all the right, title,' and interest the within-named defendants have 
in right or in equity in any real estate within the towns of H. and C, 
and also in all or in any real estate within the county of Franklin, and 
all the right and title of either of them in the same," and it appeared 
that there was real estate of the debtors which would be bound by this 
attachment, the court said they should be inclined to hold it sufficient to 
support the petition, but for the observatiolis in Dennis v. Sayles, and, as 
it was not necessary, gave no opinion on the point. And in some of the 
courts of insolvency such general attachment is held to be sufficient, if it 
is shown that real estate is in fact attached. 

A conveyance of real estate to all the members of a parti^ership, 
though purchased with the funds of the partnership and used for partner- 
ship purposes, vests the title in, them as tenants in common ; and an 
attachment of such estate after the dissolution of the partnership, in an 
action on a note signed by the partners individually, one as principal and 
the other as surety, and given after the dissolution of the partnership, 
will not be ground for proceedings in insolvency against the partnership, 
though not dissolved as required by this section. Ensign v. Briggs, 
6 Gray, 329. 

Where the defendant in an attachment suit was defaulted by consent 
before the expiration of the time within which the attachment should be 
dissolved, the court reftised to delay judgment at the instance of a cred- 
itor of the defendant, in order to enable the creditor to proceed against 
him under the insolvent law. Boynton v. Senter, in common pleas, 4 Law 
Kep. 229. 

The term "fraudjilent conveyance," in this section, does not mean 
simply a conveyance that would be fraudulent at common law, but 
includes such conveyance as was made void by the statute of 1841, 
c. 124. Jordan, Petitioner, 9 Met. 292. See § 89. 

To authorize the issuing of a warrant on the petition of a creditor, on 
9 
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tlie ground that the debtor has made a fraudulent conveyance, in the 
case of a mortgage to a creditor which would not be a fraud at common 
law, it must be proved, — 1. That the debtor was insolvent in fact or con- 
templated proceedings in insolvency at the time that he made the con- 
veyance, and that he did it with a view of giving a preference to a 
pre-existing creditor ; 2. That he then had no reasonable cause to be- 
lieve himself solvent ; 3. That the creditor at the time had reasonable 
cause to believe the debtor insolvent. The burden of proving the first 
and third propositions is upon the petitioning creditor, and he must prove 
them by competent evidence. Jordan, Petitioner, 9 Met. 292. By St. 
1856, c. 284, § 29, the creditor was relieved of the burden of proving the 
third proposition. 

The allegations of a petition under this section, though made on oath, 
are not to be treated as evidence of the facts "alleged ; they must be 
proved by competent evidence, to authorize the issuing of the warrant. 
Jordan, Petitioner, 9 Met. 292 ; Stearns v. Kellogg, 1 Cush. 449. See also 
Foster v. Remick, 5 Law Kep. 406. 

The debtor cannot be examined without his consent as a witness on 
the preliminary hearing of the question whether he shall be adjudged an 
insolvent. Jordan, Petitioner, 9 Met. 292. 

The evidence in support of the petition must be legal, and if not given 
under oath, it will be ground for vacating the proceedings by the supreme 
court. Merriam v. Sewall, 8 Gray. 

Afler proof of collusion between a debtor and one to whom he has 
conveyed property, conversations of the grantee with a third party, in 
the presence of the debtor, are admissible against the debtor to show a 
fraudulent intent in making the conveyance. ffNeil v. Glover, 5 Gray, 
144. 

The provision authorizing the issuing of a warrant without a trial by 
jury of the allegations in the petition, is constitutional. O'Neil v. Glover, 
5 Gray, 144. 

Sec. 104. The judge, after notice of the petition given 
to the debtor by a copy thereof served upon him personally 
or left at his last and usual place of abode, and a hearing 
before him of the petitioner and debtor, or a default by the 
debtor to appear in pursuance of said notice, if the facts 
set forth in the petition appear to be true, shall forthwith 
issue his warrant to take possession of the estate of the 
debtor. The warrant shall be directed, and the property 
of the debtor shall be thereon taken and distributed, in the 
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same manner and with similar proceedings to those herein 
provided for the taking possession and distribution of the 
property of a debtor upon his own petition, Sts. 1838, 
c. 163, § 19 ; 1844, c. 178, § 9. 

Before the passing of tLe statute of 1844, c. 178, notice of the petition 
of a creditor was not required to be given to the debtor before the hear- 
ing and issuing of the warrant to the messenger. Kimball v. Morris, 
2 Met. 573; Wheelock v. Hastings, 4 Met. 504. The ninth section of 
that statute provided additional grounds for proceedings in invitum, and 
that notice of the presentment of the petition should be given to the 
debtor, before a hearing upon the petition. And this provision extended 
to causes of such proceedings enumerated in St. 1838, c. 163, § 19, as 
well as to those enumerated in St. 1844. Buck v. Sayles, 9 Met. 459 ; 
Thompson v. Snow, 4 Cush. 121. 

Where a warrant is issued against partners on the petition of a cred- 
itor, without notice to them, a formal waiver of notice, filed by one of 
them, does not make the proceedings good as against his copartner. 
Thompson v. Snow, 4 Cush. 121. 

A judge of probate refused to issue a warrant against a debtor, on 
the petition of a creditor, because " it did not satisfactorily appear that 
there was, nor that there was not, one hundred dollars due " from the 
debtor to the petitioner. And it was held that this was an adjudication 
that it did "not appear to the satisfaction of the judge that such sum was 
due from the alleged debtor to the petitioner. Randall v. Barton, 6 Met. 
518. 

It seems, that, if the petitioning creditor discover that there is doubt in 
the mind of the judge, as to whether one hundred dollars is due or not, 
he may apply for a further hearing to enable him to furnish additional 
evidence. Randall v. Barton, 6 Met. 518, 521. 

If a judge refuse to grant the appKcation of a creditor for a warrant 
against his debtor, he is not bound to keep a record of his proceedings, 
but his duty is performed by filing the petition. Randall v. Barton, 
6 Met. 518. 

Sec. 105. When a person by accident or mistake has 
failed to dissolve an attachment within the time required 
by section one hundred and three, he may forthwith apply 
by petition to the judge before whom proceedings against 
him are pending, for a stay of the proceedings, and after 
such notice to the petitioning creditor as the judge orders, 
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or without notice if the urgency of the case does not allow 
notice to be giyen, the proceedings may be stayed by an 
order of the judge until a hearing ; and if upon the hearing 
he proves to the satisfaction of the judge that he is in fact 
solvent, or that for any other cause the proceedings ought 
to be stayed, the judge shall order the proceedings to be 
stayed and finally suppressed. St. 1851, c. 189, § 3. 

CONCEALMENT OF PEOPEETT, ETC. 

Sec. 106. If a debtor after notice of the filing of a 
petition by or against him secretes or conceals any property 
belonging to his estate, or any books, deeds, documents, or 
•writings, relating thereto, or removes or causes to be re- 
moved the same or any part thereof out of the state, or 
otherwise disposes of any part thereof, with a view to pre- 
vent it from coming to the possession of the messenger of 
assignee, or to hinder, impede, or delay either of them, in 
recovering or receiving the same ; or makes any payment, 
gift, sale, assignment, or conveyance of any property be- 
longing to his estate ; or spends any part thereof in gaming 
or otherwise, except such parts as may reasonably be ex- 
pended for the support of himself and his family, not ex- 
ceeding the amount allowable by law ; he shall be punished 
by imprisonment in the state prison not exceeding five 
years, or in the jail not exceeding two years. St. 1856, c. 
284, §30. 

Sec. 107. A judge before whom proceedings are pending 
in relation to the estate of a debtor may, upon the com- 
plaint under oath of any person interested therein, against 
any one suspected of having fraudulently received, con- 
cealed, embezzled, or conveyed away, any money, goods, 
effects, or other estate, of the debtor, cite the suspected 
person to appear before him and be examined on oath 
upon the matter of the complaint. If the person cited re- 
fuses to appear and submit to such examination or to an- 
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swer such interrogatories as are lawfully propounded to 
him, the judge may commit him to the jail of the county, 
there to remain in close custody until he submits to the 
order of the court. All such interrogatories and answers 
shall be in writing, signed by the party examined, and filed 
in court. St. 1846, c. 168, § 1. 

The provisions of tliis section are not limited to the investigation of 
actual fraud, — cases where the property of the insolvent has been ob- 
tained without any consideration, — but were intended to enable creditors 
to discover and pursue property which has been so withdrawn from the 
assets of the insolvent that it cannot be made applicable to the satisfaction 
of the general debts to which it ought to be applied under the insolvent 
law. Harlow v. Tufts, 4 Cush. 448. 

Fraudulent conveyances of real estate are within the provisions of this 
section. Harlow v. Tufts, 4 Cush. 448, 

The supreme judicial court has jurisdiction, under § 16, to revise the 
decision of a judge refusing to issue a citation under this section. Har- 
low V. Tufts, i Cush. 448. 

PAETNEESHIPS. 

Sec. 108. When two or more persons who are partners 
become insolvent, a warrant may be issued, as provided in 
this chapter, by the judge in whose county either of the 
partners resides, upon the petition of one or more of the 
partners, (reasonable notice being first given by the judge 
to the other partners, if within the state, to show cause 
why its prayer should not be granted,) or upon the petition 
of any creditor of the partners ; upon which warrant all the 
joint stock and property of the company and the separate 
estate of each of the partners shall be taken, except such 
parts as may be by law exempt from attachment ; and all 
the creditors of the company, and the separate creditors of 
each partner, may prove their respective debts. St. 1838, 
c. 163, § 21 ; 1856, c. 284, § 37 ; 1858, c. 93, § 10. 

Under the St. 1838, c. 163, a warrant might be issued against the 
estate of a partnership and the separate estates of aU the partners, on 
9* 
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the petition of one of them after the dissolution of the partnership and 
without notice to the others ; though it was within the discretion of the 
commissioner to order such notice, before issuing the warrant. And if 
the partners not notified were aggrieved by the proceedings, their 
remedy was by application to the supreme judicial court to have them 
vacated. Thompson v. Thompson, 4 Cush. 127. By St. 1856, c. 284, 
§ 37, on the petition of less than all the partners, notice to the others was 
required before issuing the warrant. 

The insolvency of the partnership, as well as that of the petitioner, must 
be alleged in the petition, and proved. On a bill in equity to annul 
proceedings instituted after dissolution, on the petition of one partner, 
the proceedings were held to be void, because the insolvency of the 
partnership was not alleged in the petition, but only that of the peti- 
tioner. And it was also held that the proceedings could not be sus- 
tained by then proving the insolvency of the partnership. Parker v. 
Phillips, 2 Cush. 175. 

In a petition by one partner, the representation that the petitioner 
" with one A. P., copartners under the firm of A. P. & Co., are indebted 
in divers sums," &c., " which they are unable to pay in full," is a sufficient 
allegation of the insolvency of the firm and of all the partners. Pierce v. 
Stockwell, 11 Cush. 236 ; Hanson v. Paige, 3 Gray, 239. And in the last 
case, the judge, in delivering the opinion, says that the " allegation of the 
insolvency of the firm would seem to include the insolvency of all its 
members," " because the partnership cannot be said in strictness to be 
insolvent while any of the partners are able to pay its debts." But in 
Dearborn v. Keith, 5 Cush. 224, the petition, which was by one partner 
only, alleged the insolvency of the firm, and did not expressly allege that 
of either partner ; and the proceedings were annulled, because it did not 
appear by the petition that the partners were individually insolvent. In 
a subsequent case the proceedings were substantially .sustained, though 
the petition contained an allegation of the insolvency of the partnership 
merely ; though the want of an allegation of the insolvency of the partners 
was not noticed in the argument or opinion of the court. Thompson v. 
Thompson, 4 Cush. 127. 

A petition by one partner showing that he and certain other persons 
named are partners, and that " they " owe not less than $ 200, which 
" they " are unable to pay in fuU, sufficiently alleges the insolvency of 
the partnership and the several partners. Hanson v. Paige, 3 Gray, 
239. 

The petition for a warrant against the estate of a partnership must 
show the insolvency of all the partners ; because the partnership cannot 
be said to be insolvent while any of the partners are able to pay its debts. 
Hanson v. Paige, 3 Gray, 239. 
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The term " insolvency," as used in the insolvent law, does not mean 
an absolute inability of the debtor to pay his debts, at some future time, 
upon a settlement and winding up of all his aifairs, but a present inability 
to pay, in the ordinary course, as persons carrying on trade usually do. 
Thompson v. Thompson, 4 Cush. 127. 

It seems that after a formal dissolution of partnership, if partnership 
property remains unapplied and partnership debts are unpaid, creditors 
of the partnership may institute proceedings against the partners in the 
same manner as if there had been no dissolution. Parker v. Phillips, 
2 Cush. 175 ; McDanlel v. King, 5 Cush. 469 ; Ensign v. Briggs, 6 Gray, 
329. See § 103. 

A person not actually a partner, though held out as such, cannot be 
included in proceedings commenced by an actual partner in behalf of the 
partnership. And if one not a partner be included, the supreme court 
will vacate the proceedings, on his application, so far as they relate to 
him ; but the proceedings wUl not be therefore invalid as to the actual 
partners. Hanson v. Paige, 3 Gray, 239. 

A manufacturing corporation cannot enter into partnership with indi- 
viduals. Therefore, where this was undertaken to be done, 8tad pro- 
ceedings in insolvency were instituted on the petition of the individual 
partner, embracing the property of the corporation as well as that of the 
petitioner, they were superceded as to them on their application to the 
supreme court. Whittenton Mills v. Upton, 10 Gray. 

The omission of the messenger in a partnership proceeding to take 
possession of the separate property of the partners, is not ground for vacat- 
ing the proceedings. Hanson v. Paige, 3 Gray, 329. 

A warrant, in a partnership proceeding, directing the messenger to take 
possession of all the property " of the said insolvent debtors," following 
the petition, is sufficient. Hanson v. Paige, 3 Gray, 239. So an assign- 
ment of " all the estate, real and personal, of said insolvent debtors," 
passes the separate estate of each partner. Judd v. Gibbs, 3 Gray, 539. 

A promise by a new firm to an outgoing partner, to pay the debts of 
the old firm, is not provable against the estate of the new firm. And if 
the outgoing partner pays a debt due from the old firm, after proceedings 
in insolvency have been instituted in the case of the new firm, he cannot 
prove the amount against their estate. Morton v. Richards, 13 Gray, 15. 

Where after the dissolution of a partnership one of the partners be- 
came insolvent, and his separate estate only was assigned under the insol- 
vent law, it was held that partnership creditors were entitled to prove 
their debts in the proceedings, but would not be entitled to a dividend 
until the private debts proved should be paid in full. Barclay v. Phelps, 
4 Met. 397. S. P. Howe v. Lawrence, 9 Cush. 553 ; Harmon v. Clark, 13 
Gray, 114 ; Agawam Bank v. Morris, 4 Cush. 99. 
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But the coats of an attachment of the separate property of a partner 
made at the suit of a partnership creditor after the dissolution of the 
partnership, must, if the debt be proved against the separate estate, be 
paid in full, before payment of the private debts. Buck v. Burlingame, 
13 Gray, 307. 

Where a partnership is carried on in another state, of which one of 
the partners resides and becomes insolvent in this state, the creditors of the 
partnership cannot prove their debts in competition with the separate 
creditors. CatskiU Bank v. Hooper, 5 Gray, 574. So if judgment be re- 
covered upon a partnership debt, in an action, brought in the state 
where the partnership is, against all the partners, which is binding upon 
the partnership property and the partners served with process, but not 
upon the insolvent here who was not served with process, such judgment 
cannot be proved against the separate estate of the insolvent. And the 
creditors having recovered such judgment against the defendants as part- 
ners are bound by it, and cannot be permitted to show that in fact the 
defendants were not partners, and that the insolvent alone was liable for 
the debt on which the judgment was recovered. CatskiU Bank v. Hooper, 
5 Gray, -5 74. 

A note signed by partners in their individual names, if given on their 
partnership account, is a debt against the partnership ; and in case of the 
individual insolvency of one of the partnersi, without an assignment of 
the joint estate, the holder of the note, although he received the same of 
the payee without notice of the partnership, will not be entitled to a 
dividend of the separate estate of the insolvent, pari passu with his sep- 
arate creditors. Agawam Bank v. Morris, 4 Gush. 99. 

Two partners signed their individual names to a note, as sureties there- 
in, and afterwards became insolvent, and their joint and separate estates 
were assigned "under the insolvent law. The holder of the note was held 
to be entitled to prove the note against the separate estates of the sure- 
ties. Ex parte Weston, 12 Met. 1. 

A partner has no right, without the consent of his copartners, to in- 
dorse a note of the firm to raise money to pay his private debt; and a 
bank taking such note through its cashier, who is knowing of the fraud, 
cannot prove it against the estate of the partnership. Fall River Union 
Bank v. Sturtevant, 12 Gush. 372. 

If two partners become insolvent and obtain their certificates of dis- 
charge, and one of them, whose certificate is afterwards annulled, becomes 
again insolvent, a partnership debt, which has been proved in the former 
proceedings as such, may be proved as a several debt in the second pro- 
ceedings. Gates v. Mack, 5 Gush. 613. 

Under the bankrupt law of 1841, a bill of exchange, drawn by a firm 
and indorsed by one of the partners, Yias provable against the joint estate 
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of the partnersHp and the separate estate of the indorsing partner. 
Matter of Farnum, 6 Law Eep. 21. And it seems that the same rule 
would be adopted under the insolvent law. Borden v. Cuyler, 10 Cush. 
476. But where such bill is taken up at maturity by a third party for 
the honor of the drawers, its negotiable character is lost, and the party 
taking it up has a claim only for money paid which is provable against 
the estate of the drawers alone. Borden v. Cuyler, 10 Cjish. 476. 

In case of the insolvency of partners, one of the partners being in- 
debted to the partnership, such indebtedness cannot be proved against the 
estate of the debtor partner, in favor of the copartnership. Somerset 
Potters Works v. Minot, 10 Cush. 592; Harmon v. Hilliard, 21 Law Kep. 
112; and see Harmon-v. Clark, 13 Gray, 114. And where assignees of 
a partnership pay money borrowed by the partners for the use of one of 
them, on their joint and several note secured by mortgage on the part- 
nership property, they cannot prove the amount so paid against the sep- 
arate estate of the partner who used the money borrowed, for the benefit 
of the partnership creditors. Harmon v. Hilliard, 21 Law Eep. 112; 
Harmon v. Clark, 13 Gray, 114. 

It is no objection to proof against the estate of a partner that the same 
debt has been proved, though wrongfully, against the estate of the part- 
nership, if no part of it has been paid. Fuller v. Hooper, 3 Gray, 334. 

Sec. 109. The assignee shall be chosen by the creditors 
of the company ; and shall keep separate accounts of the 
joint stock, or property of the company, and of the separate 
estate of each member thereof ; and after deducting out of 
the whole amount received by him the total expenses and 
disbursements paid, the net proceeds of the^joint stock 
shall be appropriated to pay the creditors of the company, 
and the net proceeds of the separate estate of each partner 
shall be appropriated to pay his separate creditors. If there 
is any balance of the separate estate of a partner after the 
payment of his separate debts, it shall be added to the 
joint stock for the payment of the joint creditors. If there 
is a balance of the joint stock after the payment of the joint 
debts, it shall be divided and appropriated to and among 
the separate estates of the several partners according to 
their respective rights and interests therein, and as it 
'■would have been if the partnership had been dissolved 
without insolvency ; and the sum so appropriated to the 
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separate estate of each partner shall he applied to the pay- 
ment of his separate debts. St. 1838, c. 163, § 21. 

Where a warrant is issued against the private estate only of a partner 
after the dissolution of the partnership, and private and partnership debts 
are proved, both classes of creditors are entitled to vote in the choice of 
the assignee. Case of Seavey, S. J. C, Middlesex, 1859. 

If separate proceedings be instituted by the partners after dissolution 
of the partnership, it is the duty of the assignees, the same persons being 
assignees in all the cases, to take possession of and sell the partnership 
property, and hold the proceeds for distribution among the joint cred- 
itors. Harmon v. Clark, 13 Gray, 114. 

When real estate is purchased with partnership funds, for partnership 
use and convenience, although it is conve'yed to the partners in such a 
manner as to make them tenants in common, yet, in the absence of an 
express agreement, or of circumstances showing an intent, that such es- 
tate shall be held for their separate use, it will be considered and treated, 
in equity, as vesting in them in their partnership capacity, clothed with 
an implied trust that they shall hold it until the purposes for which it 
was so purchased shall be accomplished, and that it shall be applied, if 
necessary, to the payment of the partnership debts. Dyer v. Clark, 5 Met. 
562 ; Howard v. Priest, 5 Met. 582 ; Burnside v. Merrick, 4 Met. 537 ; 
Peck V. Fisher, 7 Cush. 386. 

In case of the death of one partner, the survivor has an equitable lien 
upon such real estate to indemnify him against the debts of the firm, and 
to secure the balance which may be due to him from the deceased part- 
ner, on settlement of the partnership accounts between them ; and the 
widow and heirs of such deceased partner have no beneficial interest in 
such real estate, nor in the rent received therefrom after his death, until 
the surviving partner is so indemnified. Dyer v. Clark, 5 Met. 562. And 
if such surviving partner become insolvent, his assignees will be entitled 
to all such real estate, as against such widow and heirs, to be applied to 
the payment of such partnership debts as may be proved. Howard v. 
Priest, 5 Met. 582 ; Burnside v. Merrick, 4 Met. 537. 

Real estate so purchased and held by partners for the purpose of being 
sold as merchandise for the benefit of the partnership, is to be accounted 
for as partnership property. Fail River Whaling Co. v. Borden, 10 Cush. 
458. And if written evidence of the partnership is necessary to establish 
the partnership trust in respect to such real estate, any memorandum in 
writing, signed by the owners, as partners, will be sufficient. Ibid. 

Where two persons received a conveyance of a lot of land in such 
manner as to make them tenants in common, and together built two 
dwelling-houses thereon, but occupied them separately, it was held that 
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these facts were not of themselves sufficient evidence of a partnership, 
and that in the absence of other sufficient evidence, the land and houses 
■wUl be deemed to belong to their separate estates. Fall River Whaling 
Co. v. Borden, 10 Cush. 458. 

If the members of a partnership become insolvent, an assignment of 
their estate completely defeats the lien of an attachment of the separate 
property of one of the partners at a suit of a partnership creditor, and the 
attached property is to be applied for the benefit of the separate creditors 
of the partner who owned it. AUen v. Wells, 22 Pick. 450. 

And if such attachment be ordered to survive, and the suit is prose- 
cuted by the assignee under the provisions of § 45, the proceeds of the 
suit will be deemed to belong to the estate of the partner whose property 
was attached. Purple v. Ckiok, 4 Gray, 120. 

Although there be no solvent partner and no joint estate of the part- 
nership, the partnership creditors cannot share in the separate estate of a 
partner pari passu with the separate creditors of such partner ; but the 
debts of the private creditors must be first satisfied in full, and the part- 
nership creditors wiU be entitled only to the surplus, if any. Howe v. 
Lavjrence, 9 Cush. 553 ; Somerset Potters Works v. Minot, 10 Cush. 592. 

Where a partnership was dissolved and one of the partners in good 
faith and for a valuable consideration conveyed all the partnership prop- 
erty to his copartner, who agreed to pay the firm debts, and soon after 
applied for the benefit of the insolvent law, it was held that his estate, 
though consisting for the most part of the same property assigned to him 
by his copartner, must be first distributed to his separate creditors, and 
that the partnership creditors were entitled only to the surplus. Howe v. 
Lawrence, 9 Cush. 553 ; Ensign v. Briggs, 6 Gray, 329. 

But where, on dissolution, one partner assigned all his interest in the 
.partnership property to his copartner, who agreed to save the other 
harmless from all debts of the firm and all debts secured upon the prop- 
erty so assigned, and further agreed in writing to reassign one half of 
the same property when it should be clear of the encumbrances then on 
it, and the firm debts should be paid, it was held that the purchasing 
partner received the property clothed with a trust for the benefit of his 
copartner, that is, to pay the encumbrances upon the property, and the 
debts of the firm, and to reconvey one half of the same to him ; and that 
on his insolvency this trust devolved upon the creditors of the firm, who 
were entitled to have the same enforced, and the proceeds of the prop- 
erty after paying off the encumbrance distributed to them, to the exclu- 
sion of the private creditors of the trustee. Harmon v. Clark, 13 Gray, 
114. And see Peck v. Fisler, 7 Cush. 386. 

The encumbrances upon the property in that case were mortgages 
made to secure the joint and several notes of the partners given for 
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money borrowed for the use of one of the partners. These notes were 
paid by the assignees out of the partnership property, and it was held that 
the partnership creditors could not have relief for the amount so paid 
against the separate estate of the partner for whose use the money was 
borrowed. Harmon v. Clark, 13 Gray, 114. 

In proceedings in iusolveuoy of a partnership, though the separate 
estate of one partner is more than sufficient to pay the amount of his 
private debts proved against his estate, his private creditors will not be 
entitled to interest on their debts before the debts proved against the 
partnership have been paid ; but the surplus must be added to the amount 
of the joint estate, though the amount of the separate estate is made up 
in part from interest received by the assignee from investments made by 
him. Thomas v. Mmot, 10 Gray. 

A conveyance of his separate property by a partner to a pre-existing 
private creditor, by way of preference, may be avoided by the assignee 
of the partnership, though such partner was solvent at the time in respect 
to his private debts and estate, if he was insolvent in respect to both joint 
and separate debts. Judd v. GU>bs, 3 Gray, 539. 

Sec. 110. The provisions of the two preceding sections 
shall apply to limited partnerships formed under chapter 
fifty-five, or under chapter thirty-four of the Revised Stat- 
utes, when such partnerships become insolvent ; but the 
separate estates and separate debts of the special partners 
shall not be subject to the proceedings against the partner- 
ship. St. 1838, c. 163, § 22. 

Sec. 111. In all proceedings against partners each shall 
be entitled to allowance as herein before provided for the 
maintenance of himself and his family ; and the allowance 
on the net produce of the estates as provided in section 
ninety-two, shall be computed on the joint estate, and also 
on each of the separate estates, as if there had been a 
separate warrant against each ; but neither of the partners 
shall receive in the whole more than five hundred dollars. 
St. 1838, c. 163, § 21. 

If the separate estate of a partner pays fifty-five per cent of his private 
debts proved, he is entitled to a discharge fi"om them and an allowance of 
five per cent on the net produce of his separate estate, though the estate 
of the partnership does not pay fifty per cent of the debts proved against 
it. Baker's Case, 8 Cush. 109. 
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Sec. 112. The certificate of discharge shall he granted 
or refused to each partner as it would or ought to be if 
the proceedings had been against him alone. In all other 
respects the proceedings against partners shall be con- 
ducted in the same manner as against a single person. 
St. 1838, c. 163, § 21. 

The discharge of a debtor from " all debts founded on any contract 
made by him,'' obtained in proceedings instituted by him in his individual 
capacity and as a member of a late firm, discharges him from the debts 
of the firm. Lothrop v. TUden, 8 Cush. 375. See § 111. 

INSOLVENT COBPOBATIONS. 

Sec. 113. Any corporation created by authority of this 
state, except railroad and banking corporations, may apply 
by petition signed by an officer duly authorized by a'-vote 
of a majority of the corporators present and voting at a 
legal meeting called for the purpose, to the judge for the 
county where the corporation has its principal place of 
business, setting forth its inability to pay its debts and 
its willingness to assign all its estate and effects for the 
benefit of its creditors, and praying that such proceedings 
may be had in the premises as are hereinafter provided. 
The judge shall thereupon forthwith issue a warrant, as 
in the case of an application by a debtor under section 
seventeen, but requiring the notice given by the messen- 
ger to state further that the making of any contract by the 
corporation is forbidden by law. St. 1851, c. 327, §§ 1, 2. 

The St. 1856, c. 284, establishing courts of insolvency as courts of 
record, and transferring to them the jurisdiction of commissioners of in- 
solvency, transferred to such courts the jurisdiction over insolvent cor- 
porations under St. 1851, c. 327, as well as that over other insolvents. 
Dearhorn v. Ames, 8 Gray, 1. 

Sec. 114. Thereupon like proceedings shall be had, with 
like powers, duties, and privileges, of the judge, register, 
messenger, assignee, and creditors, as are hereinbefore pro- 
10 
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Tided upon the petition of a debtor, except as hereinafter 
mentioned. St. 1851, c. 327. 

Sec. 115. Claims on account of bills of exchange, in- 
dorsements, money due on bottomry or respondentia bonds, 
paid upon indorsements, or as surety, may be proved 
against an insolvent corporation before the making of the 
last dividend, in like manner as against the estate of an 
insolvent debtor before the making of the first dividend. 
St. 1851, c. 327, § 8. 

Sec. 116. The schedules to be furnished shall be pre- 
pared and furnished by the treasurer or other financial 
officer of the corporation, with such assistance as he re- 
quires from the other officers ; and all the provisions of 
this chapter which apply to the debtor or set forth his 
duties in regard to executing papers, submitting to ex- 
aminations, disclosing, making over, secreting, concealing, 
conveying, assigning, or paying away, his money or prop- 
erty, shall in like manner, and with like force, effect, and 
penalties, apply to each and every officer of the corpora- 
tion, in relation to the same matters concerning the cor- 
poration, and the money and property thereof. And said 
officers shall at the second meeting severally make and 
subscribe an oath in substance as follows : — 

I, , (president, &c., or treasurer, &c.,) do swear that I verily 

believe the account of the creditors of the corporation, contained in the 
schedule signed by A. B., and now on file in court, is in all respects just 
and true ; that I do verily believe that all the property and estate of said 
corporation, and all its books of account and papers, have been delivered 
to the messenger or the assignee ; and that if any goods or estate not so 
delivered, hereafter come to my knowledge, I will faithfully and diligently 
apprise the assignee thereof. And I do further swear that, to the best 
and utmost of my knowledge, information, and belief, there is no part of 
the estate or effects of said corporation made over or disposed of ini any 
manner in fraud of the laws relating to insolvency or of the creditors of 
said corporation. 

St. 1851, c. 327, §§ 6, 7, 8. 

Sec. 117. In the case of a turnpike, canal, bridge, or 
other corporation authorized by law to take toll, the as- 
sigcment to the assignee shall empower him to sell and 
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convey the franchise of the corporation, and any and all 
property and rights connected with the exercise thereof, 
to such persons as become the purchasers of the same ; 
and by virtue of such sale and conveyance such pur- 
chasers and their associates shall be deemed to be so far 
the owners of all such franchises, that they may have such 
corporation organized anew by themselves as its sole mem- 
bers, in the manner provided in section three of chapter 
sixty-eight, and the provisions of law applicable • to such 
corporation. When the corporation has been thus organ- 
ized anew, it shall be deemed to be lawfully possessed, 
as of its own property, of all the franchises to puch cor- 
poration previously granted, and of all the property and 
rights so sold and conveyed with such franchises; and such 
purchasers, their associates, successors, and assigns, shall 
be the only members of the corporation. When such cor- 
poration is so organized anew, it shall not be liable to any 
suit at law or in equity, founded on any contract (per- 
formable within this state or made with any citizen thereof) 
which existed prior to such organization, nor for any claim 
provable under this chapter. St. 1851, c. 327, § 6. 

Sec. 118. When an assignee proceeds to sell the fran- 
chises of a corporation under the preceding section, he 
shall, if the judge has so ordered, expose the property, 
estate, or assets, of the corporation, for sale in shares, in 
number equal to the whole number of shares of the capital 
stock of the corporation, and such shares may thereupon 
be sold separately, and the purchasers thereof may organ- 
ize anew in the manner in said section provided. St. 1851, 
c. 327, § 27. 

Sec. 119. All claims against any turnpike, canal, or 
other corporation authorized to take land or materials, for 
damages for taking land or materials, or laying out such 
road, canal, or turnpike, shall be preferred debts, next after 
debts due to the United States and to the commonwealth. 
St. 1851, c. 327, § 19. 
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Sec. 120. All payments, conveyances, and assignments, 
made fraudulent and void by sections eighty-nine and 
ninety-one, when made by a debtor, shall in like manner, 
to the like extent, and with like remedies, be fraudulent 
and void when made by a corporation which is subject to 
the provisions of this chapter. St. 1851, c. 327, § 9. 

Sec. 121. An allowance or discharge shall not be 
granted to any corporation, or to any person as officer 
or member thereof. 

The insolvency of a corporation, and an assignment of aU its property 
under the insolvent law, is no defence to an action against the corpora- 
tion, except to the extent of the dividend paid by its estate. Coburn v. 
Boston Papier Mache Co., 10 Gray. 

Sec. 122. If a corporation whose goods or estate are 
attached on mesne process in a civil action founded on a 
contract for the sum of one hundred dollars or upwards, 
which is in its nature provable under this chapter, does not 
within fourteen days from the return day of the writ, if the 
term of the court to which the process is returnable so long 
continues, or on or before the last day of the term if the 
same sooner ends, dissolve the attachment in the manner 
provided in chapter one hundred and twenty-three ; or if a 
corporation makes any fraudulent payment, conveyance, or 
transfer of its property or any part thereof; any of its 
creditors whose claims provable against its estate under 
this chapter amount to the sum of one hundred dollars, 
may apply by petition, stating the facts and the nature of 
said claim or claims, verified by oath, to the judge in the 
county in which the corporation is established, praying that 
its estate may be seized and distributed according to law ; 
and thereupon, after notice of the presentment of the pe- 
tition given to the corporation by a copy thereof served on 
its president, treasurer, or clerk, thirty days at least before 
the return day of the notice, and a hearing of the petition- 
ers and corporation, or after default of the corporation to 
appear at the time and place in the notice appointed, if the 
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facts set forth in the petition appear to be true, the judge 
shall forthwith issue his warrant to take possession of the 
estate of the corporation ; and such further proceedings 
shall be had thereon as upon a warrant issuing upon the 
petition of a corporation under section one hundred and 
thirteen. Sts. 1861, c. 327, § 17 ; 1856, c. 284, § 25. 

Sec. 123. If a mortgage is foreclosed pending proceed- 
ings under the ten preceding sections and before the ap- 
pointment of an assignee, the assignee when appointed may 
redeem the same at any time within sixty days after his 
appointment, with similar remedies to those provided by 
law for the redemption of mortgages before foreclosure. 
St. 1851, c. 327, § 20. 

Sec. 124. Nothing in the preceding sections shall give 
validity to or affect any mortgage made by a corporation 
for any purpose whatever. St. 1851, c. 827, § 26. 

FEES AND COSTS. 

Sec. 125. In each case there shall be allowed and paid 
the following fees, and none other, viz. : — 

For issuing the warrant, five dollars : 

For each day on which a meeting is held, seven dollars : 

For each order for a dividend, five dollars. 

Such fees shall have priority of payment over all other 
claims out of the estate, and before a warrant issues the 
petitioner shall deposit with the register, or with the judge 
to be delivered to the register, forty dollars, as security for 
the payment thereof ; and if there are not sufficient assets 
for the payment of the fees, the person upon whose petition 
the warrant is issued shall pay the same, and the court 
may issue an execution against him to compel payment to 
the register. 

Before any dividend is ordered, the assignee shall pay 
out of the estate to the messenger the following fees and 
no more : — 

10* 
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First. For service of the warrant, two dollars : 

Second. For all necessary travel, at the rate of four 
cents a mile : 

Third. For each written notice to creditors named in 
the schedule, ten cents : 

Fourth. For custody of property, publication of notices, 
and other services, his actual expenses, upon returning the 
same in specific items, and making oath that they have 
been actually incurred and paid by him, and are just and 
reasonable : 

For cause shown and upon hearing thereon, such further 
allowance may be made as the court in its discretion may 
determine. St. 1856, c. 284, § 24. 

Sec. 126. The register shall receive all fees, and ac- 
count for and pay over the same to the treasurer of the 
commonwealth quarter-yearly, on the first Mondays of 
January, April, July, and October. St. 1856, c. 284, § 24. 

Sec. 127. When an attachment on mesne process has 
been made and is not dissolved before coinmencement of 
proceedings in insolvency, if the claim upon which the suit 
was commenced is proved against the estate of the debtor, 
the plaintifi" may also prove the legal fees, costs, and ex- 
penses, of the suit and of the custody of the property, and 
the amount thereof shall be a privileged debt. St. 1841, 
c. 124, § 6. 

See § 96. 

Sec. 128. In all matters of insolvency contested before 
a court of insolvency, the superior court, or in the supreme 
judicial court, said courts may in their discretion award 
costs to either party to be paid by the other, or to either or 
both parties to be paid out of the estate which is the subject 
in controversy, as justice and equity may require. Sts. 
1856, C..284, § 38 ; 1859, c. 196. 

Sec. 129. When costs are awarded to be paid by one 
party to the other, said courts respectively may issue ex- 
ecution therefor. St. 1856, c. 284, § 39. 
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VACATING PBOCEEDINGS. 

Sec. 130. When a creditor wlio has proved his debt 
petitions the judge to vacate the proceedings in a case, the 
judge may order the proceedings to be stayed, and after 
due notice to all persons interested in the estate and a 
hearing of the matter, if no objection is made by the debtor 
or any such creditor, pass an order vacating all proceedings 
therein. St. 1848, c. 304, § 13. 

Under the act of 1851, c. 327, to secure the equal distribution of prop- 
erty of insolvent corporations among their creditors, the commissioner 
had no authority to stay proceedings. The remedy was by application 
to the supreme judicial court. Cheshire Iron Works v. Gay, 3 Gray, 531. 

Where proceedings are superseded by the consent of all parties inter- 
ested, and the debtors release the assignees from " all debts, demands, 
actions, and causes of action, and from all contracts, habilities, doings, 
and omissions in any way connected with, or relating to," the proceed- 
ings in insolvency, they cannot afterwards maintain an action against the 
assignees for property in their hands as assignees, and for which they 
have failed to account, though simultaneously with the release they 
assigned to one of the debtors all property in their hands as assignees. 
Sawyer v. Haley, 6 Gray, 243. 

RETURNS. 

Sec. 131. Each judge shall on or before the tenth day 
of each month make a return to the secretary of the com- 
monwealth of the name, residence, and occupation, of each 
person by or against whom as an insolvent debtor, and of 
the name of each corporation, the kind of business for 
which it was created, the place or places where its busi- 
ness was principally done, by or against which, as an in- 
solvent corporation, a petition has been filed in his court 
during the next preceding month, with the dates of such 
petitions. The secretary shall enter such returns, con- 
veniently for reference, in a book which shall be open 
to the inspection of the public. Sts. 1846, c. 168, § 3 ; 
1851, c. 327, § 24. 
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Sec. 132. Nothing in this chapter shall affect the juris- 
diction of a commissioner of insolvency or master in chan- 
cery in any case pending before him at the time of its' 
enactment ; but such jurisdiction shall continue in full 
with the same fees of such commissioners, masters, and 
their clerks, as heretofore established. St. 1844, c. 178, 
§15. 

Sec. 133. If a commissioner of insolvency or master in 
chancery before whom proceedings upon any case in insol- 
vency mentioned in the preceding section are pending, dies, 
is removed from the charge of the case, or for any cause is 
unable to perform the duties required of him, the case and 
all papers connected therewith shall be transferred to the 
court of insolvency for the county in which the case is 
pending. The court shall thereupon have jurisdiction of 
the case and proceed therein as if it had been originally 
commenced in said court. Sts. 1844, c. 178, § 15 ; 1850, 
c. 207 ; 1855, c. 226 ; 1856, c. 284, § 2. 

Under St. 1856, c. 284, establishing Courts of insolvency, and vesting in 
thetn jurisdiction in all cases except those commenced before that act 
went into operation, and making no special provision for the case of the 
death of a commissioner having jurisdiction of such excepted cases, and 
repealing all prior acts so far as they gave jurisdiction to judges of pro- 
bate, masters in chancery, and commissioners of insolvency, on the death 
of a commissioner his jurisdiction vested in the court of insolvency. 
Osgood V. Fernald, 9 or 10 Gray. 

Sec. 134. Upon the closing of proceedings in a case 
pending before a commissioner of insolvency or master in 
chancery, all papers and records relating thereto shall be 
returned to and deposited in the office of the register of 
probate and insolvency for the county. Sts. 1838, c. 168, 
§ 14 ; 1856, c. 284, § 40. 
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OF JUDGES AND REGISTERS. 



JUDGES. 



Seo. 1. The judges of probate and insolvency shall con- 
tinue to hold their offices according to the tenor of their 
commissions, and as vacancies occur they shall be filled in 
the manner provided by the constitution, so that there shall 
be one judge in each county. Const., Ch. 2, §1, art. 9; 
Ch. 3, art. 1. St. 1858, c. 93, § 1. 

The St. 1858, c. 93, abolishing the offices of judge of probate and judge 
of insolvency, and transferring their jurisdiction respectively to a judge of 
probate and insolvency, is constitutionaL Russell v. Howe, 12 Gray. 

Sec. 2. Each judge, before entering upon the duties of 
his office, in addition to the oaths prescribed by the consti- 
tution, shall take and subscribe an oath that he wUl faith- 
fully discharge said duties, and that he will not during his 
continuance in office directly or indirectly be interested in 
or benefited by the fees or emoluments arising from any 
suit or matter pending in either of the courts of which he 
is judge ; which oath shall be filed in the probate office. 
Const., Ch. 6, art. 1. Amend. Const., art. 6. R. S., c. 83, 
§ 26. Sts. 1856, c. 284, § 16 ; 1858, c. 93, §§ 2, 3. 

Sec. 3. The judges may interchange services or perform 
each other's duties when they find it necessary or conven- 
ient. St. 1859, c. 110. 

Sec. 4. If a judge is a party, or interested to the amount 
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claimed of one hundred dollars exclusive of interest, in any 
case arising in his county, or is absent or unable to perform 
his duties, and no judge acts for him under the provisions 
of the preceding section, or if there is a vacancy in the 
office in any county, the duties shall be performed in the 
same county by the judge of a-ny other county designated 
by the register from time to time as necessity or conven- 
ience may require. E. S., c. 83, § 15. Sts. 1851, c. 253 ; 
1856, c. 268 ; 1856, c. 384, § 5. 

A commissioner had no jurisdiction of a petition for the benefit of the 
insolvent law by one who was indebted to him as assignee of the estate of 
another debtor. Blanchard v. Young, 11 Cush. 341. See St. 1860, 
c. 145, post, p. 123. 

The fifth section of St. 1856, c. 284, establishing courts of insolvency, 
provided that, if any judge should " from sickness, absence, or other cause 
be unable to perform " the duties of his office, they should be performed 
by the jui^e of a neighboring county. That provision was held to apply 
only to the inability of an existing judge, and not to a vacancy in the 
office, occasioned by death or resignation. And where, in the case of a 
vacancy by resignation, the judge of an adjoining county issued a war- 
rant against the estate of a debtor, the proceedings were held to be void. 
Grafton v. Bickford, 13 Gray. See St. 1860, c. 7S, post, p. 123. 

Sec. 5. The register shall certify on his records the 
times during which, or the cases in ■which the judge of 
another county acts. Bonds required to be given ito the 
judge shall be given to the judge appointed for the county, 
or in case of vacancy to the acting judge, and his succes- 
sors in office, and all business shall be done in his name, 
or the name of the probate court or the court of insolvency 
for the same county as the case may be ; but bonds may 
be approved, and other acts required to be done or certi- 
fied by the judge may be approved, done, or certified, by 
the acting judge. St. 1859, c. 110, § 3. 

Sec. 6. No judge shall be retained or employed as 
counsel or attorney, either in or out of court, in any suit 
or matter which may depend on or in any way relate to 
a sentence, decision, warrant, order, or decree, made or 
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passed by him ; nor for or against an executor, adminis- 
trator, or guardian, appointed within his jurisdiction, in a 
suit brought by or against tlie executor, administrator, or 
guardian, as siich ; nor in a suit relating to the official 
conduct of such party ; nor for or against a debtor, cred- 
itor, or assignee, in a cause or matter arising out of or 
connected with any proceedings before him ; nor in an 
appeal in such caiise or matter. R. S., c. 83, § 26. Sts. 
1856, c. 284, § 16 ; 1858, c. 93, ^§ 2, 3. 



EEGISTEES. 

Sec. 7. Every register of probate and insolvency, be- 
fore entering upon the duties of his office, in addition to 
the oaths prescribed by the constitution, shall take and 
subscribe an oath that he will faithfully discharge said 
duties, and that he will not during his continuance in 
office directly or indirectly be interested in or benefited 
by the fees or emoluments arising from any suit or matter 
pending in either of the courts of which he is register ; 
which oath shall be filed in the probate office. Const., 
Ch. 6, art. 1. Amend Const., art. 6. R. S., c. 83, § 21 ; 
Sts. 1856, c. 284, § 12 ; 1858, c. 93, § 5. 

Sec. 8. He shall give bond, with condition that he will 
faithfully discharge the duties of his office, to the treasurer 
of the commonwealth in a sum not less than one thousand 
and not exceeding ten thousand dollars, as ordered by the 
judge, with one or more sureties approved by him. R. S., 
c. 83, § 21. Sts. 1856, c. 284, § 12 ; 1857, c. 15 ; 1858, 
c. 93, §§ 5, 8. 

Sec. 9. No register shall be of counsel or attorney 
either in or out of court, in any suit or matter pending in 
either of the courts of which he is register ; nor in an ap- 
peal therefrom ; nor shall he be executor, administrator, 
guardian, commissioner, appraiser, divider, or assignee, of 
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or upon an estate within the jurisdiction of either of the 
courts of which he is register ; nor be interested in the 
fees or emoluments arising from either of said trusts. R. 
S., c. 83, § 27. Sts. 1856, c. 284, § 17 ; 1858, c. 93, § 5. 

Sec. 10. The register shall have the care and custody 
of all books, documents, and papers, appertaining to the 
courts of which he is register, or deposited with the rec- 
ords of insolvency or filed in the probate office ; and shall 
carefully preserve the same to be delivered to his succes- 
sor. He shall perform such other duties appertaining to 
his office as may be required by law or prescribed by the 
judge. R. S., c. 88, § 22. Sts. 1856, c. 284, § 13 ; 1858, 
c. 93, § 5. 

Sec. 11. The judges for the counties of Suffolk, Mid- 
dlesex, "Worcester, Essex, and Norfolk, may each appoint 
an assistant register of probate and insolvency for his 
county, who shall hold his office for three years unless 
sooner removed by the judge. Before entering upon the 
discharge of his duties the assistant register shall take 
the oaths prescribed by the constitution, and shall give 
bond, with condition, for the faithful performance of the 
duties of his office, to the treasurer of the commonwealth 
in a sum not less than five hundred nor more than five 
thousand dollars, as ordered by the judge, with one or 
more sureties approved by him. Const., Ch. 6, art. 1. 
Amend. Const., art. 6. St. 1858, c. 93, §§ 6, 8. 

Sec. 12. The assistant register shall perform his duties 
under the direction of the register, and shall pay over to 
him all fees and sums received as his assistant, to be ac- 
counted for as required by law. He may authenticate 
papers and perform such other duties as are not performed 
by the register. In case of the absence, neglect, removal, 
resignation, or death of the register, the assistant may 
complete and attest any records remaining unfinished, and 
act as register until a new register is qualified, or until 
the disability is removed. St. 1858, c. 93, §§ 6, 7. 
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Sec. 13. If a vacancy occurs in the office of register, 
the governor with the advice and consent of the council 
may appoint some person to fill the office until another is 
elected as provided in chapter ten. Sts. 1856, c. 173, § 8; 
1858, c. 93, § 12. 

Sec. 14. Upon the death, resignation, removal, or ab- 
scence, of the register, if there is no assistant register, or 
if he is also absent, the judge shall appoint a suitable per- 
son to act as temporary register until a register is appointed 
or elected and qualified, or until the disability is removed. 
Eev. Sts., c. 83, § 23. Sts. 1856, c. 173, § 8; 1856, 
e. 284, § 14; 1858, c. 93, §§ 2, 3, 5, 6. 

Sec. 15. Such temporary register shall be sworn before 
the judge, and a certificate thereof, with his appointment, 
shall be recorded with the proceedings of each court in 
which he acts. Eev. Sts., c. 83, §§ 24, 25. Sts. 1856, 
c. 284, §§ 14, 15 ; 1858, c. 93. 

SALARIES AND PEES. 

Sec. 16. Judges, registers, and assistant registers, shall 
receive from the treasury of the commonwealth annual 
salaries, as follows : — For the county of Sviffolk, the judge 
and register each three thousand, and the assistant register 
fifteen hundred, dollars. For the county of Middlesex, the 
judge two thousand, the register fifteen hundred, and the 
assistant register one thousand, dollars. For the county 
of Worcester, the judge eighteen hundred, the register 
fifteen hundred, and the assistant register one thousand, 
dollars. For the county of Essex, the judge and register 
each fifteen hundred, and the assistant register eight hun- 
dred, dollars. For the county of Norfolk, the judge four- 
teen hundred, the register one thousand, and the assistant 
register six hundred, dollars. For the county of Bristol, 
the judge eleven hundred, and the register thirteen hun- 
dred, dollars. For the county of Plymouth, the judge and 
11 
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register each one thousand dollars. For the county of 
Berkshire, the judge and register each eight hundred dol- 
lars. For the county of Hampden, the judge and register 
each eight hundred dollars. For the county of Barnstable, 
the judge and register each seven hundred dollars. For 
the county of Hampshire, the judge six hundred and fifty, 
and the register seven hundred and fifty, dollars. For the 
county of Franklin, the judge six hundred, and the register 
seven hundred, dollars. For the county of Nantucket, the 
judge and register each three hundred dollars. For the 
county of Dukes County, the judge tv/o hundred and fifty, 
and the register three hundred and fifty, dollars. Sts. 1858, 
c. 93, §§13, 14; 1859, c. 178. 

Sec. 17. When a temporary register is appointed, he 
shall he entitled to the same compensation as the register, 
and shall be paid by him if the appointment is caused by 
his absence. If caused by the death, removal, or resigna- 
tion, of the register, he shall receive from the treasury of 
the commonwealth the salary of the register. Eev.. Sts., 
c. 83, § 24 ; Sts. 1856, c. 284, § 14 ; 1858, c. 93. 

Sec. 18. No judge or register of probate and insolvency 
shall receive any fee or compensation in addition to his 
salary for holding courts or acting as judge in any county, 
nor for anything done in his of&cial capacity, except in 
cases expressly provided by law. Eev. Sts., c. 88, § 52. 
Sts. 1857, c. 274, § 2 ; 1858, c. 93, §§ 2, 3, 5. 



ACT PASSED MAECH 14, 1860. 

Chapter 78. 

An Act to legalize certain proceeding's in Insolvency for 
the Counties of Worcester and Franklin. 

Sec. 1. All proceedings heretofore instituted or had in 
any case of insolvency within the counties of Worcester or 
Franklin, before Horace I. Hodges, judge of insolvency 
for the county of Hampshire, so far as the same may want 
effect or validity by reason that said Hodges had not juris- 
diction, or was not properly authorized to sit therein, under 
the fifth section of the two hundred and eighty-fourth 
chapter of the acts of eighteen hundred and fifty six, are 
hereby confirmed, and the same shall be taken and deemed 
good and valid in law to all intents and purposes whatso- 
ever. • 

Sec. 2. This act shall take effect upon its passage. 



ACT PASSED MARCH 31, 1860. 

Chapter 145. 

An Act in relation to the jurisdiction of Judges of Probate 
and Insolvency. 

Sec. 1. No judge of probate and insolvency shall be 
disqualified from acting in any case by reason of interest, 
unless such interest is direct, and to the amount of one 
hundred dollars of principal claimed by or against him, 
nor until the same appears of record in the case. 

Sec. 2. This act shall take effect from its passage. 



FORMS. 



Debtor's Petition. 



To the Honorable the Judge of the Court of Insolveney in and 
for the County of , in the Commonwealth of Massachusetts. 

EespectfuUy represents, that he is an inhabitant of this state, 

and is indebted in divers sums of money, amounting in the whole 
to not less than two hundred dollars, contracted while such inliab- 
itant, which he is unable to pay in full ; and wishes to surrender all 
his property for the benefit of his creditors, and to obtain a dis- 
charge from his said debts, according to the statutes in this behalf 
provided. Wherefore, he prays that a warrant may be issued for 
taking possession: of his estate, and that such further proceedings 
may be had in the premises, as the law in such cases prescribes. 

Dated this day of , in the year of our Lord one thousand 

eight hundred and . 

ss. , 186 . Then personally appeared the above- 



named and made solemn oath that the statements contained 

in the foregoing petition, by him subscribed, are true. 

Before me, • , Justice of the Peace. 



Creditor's Petition. 

To the Honorable the Judge of the Court of Insolvency in and 
for the County of . 

Respectfully represents, C, of B., in the county of S., that he is 
creditor of A., of said B., merchant ; that your petitioner's demand 
is provable against the estate of the said A., according to the pro- 
visions of the one hundred and eighteenth chapter of the General 
Statutes, and the laws in relation to insolvent debtors of this com- 
monwealth, that his said demand amounts to one hundred dollars, 
and that the nature of said claim is as follows, to wit : — a promis- 
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sory note signed by said A., payable to the order of your petitioner, 

of which the following is a copy, to wit : 

And your petitioner further represents, that the said A., on the 
■ day of last, made a conveyance to one D., of a certain 



parcel of land situated in said B., described as follows, to wit : , 

and that at and before the time when said conveyance was made, 
the said A. was indebted to said D. ; and your petitioner believes 
and alleges that said A. made said conveyance in payment and to 
secure the payment of the pre-existing debt of said D. against him, 
with intent to defraud the creditors of said A., and to secure a pref- 
erence to the said D., he, the said A., being at that time insolvent, 
and having reasonable cause to believe himself insolvent. ' 

Or, 

And your petitioner further represents, that on the day of 

last, the said A. was the owner of a certain lot of land situated 

in said B., described as follows, to wit : ; and that on said day all 

the real estate of said A. in the said county of S. was attached on 
a writ against him, sued out of the superior court by one D., and 
made returnable, &c. And your petitioner believes and alleges 
that said attachment was made fraudulently, and by the procure- 
ment of said A. 

^'■' 
And your petitioner further represents, that on the day of 

last, the said A. was the owner of a large stock of goods then 

in his store occupied by him in said B., and that during the night 

of the said day the goods were removed from said store ; and that 

although your petitioner and other creditors of said A. on the next 

day made diligent search for said goods, they were unable to find 

the same ; and your petitioner believes and alleges, that the said 

A. removed and caused to be removed the said goods, as aforesaid, 

and now conceals the same to prevent their being attached and taken 

on legal process. 

Or, 

And your petitioner further represents, that the said A., on the 

day of last, conveyed to one D. a lot of land situated in 

said B., described as follows, to wit: ; and your petitioner 

believes and alleges that said conveyance was made by said A. 

without consideration therefor, and for the purpose of concealing 

the same from his creditors, and for his own use. 

Or, 
And your petitioner further represents, that the said A., on the 

day of last, was the owner of the following goods and 

property, then in his store at B., to wit: ; and that on said day 

he, the said A., did remove and cause to be removed the said goods 
and property from his store, and out of the Commonwealth ; and 
your petitioner believes and alleges that the said A. did remove and 
11* 
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cause to be removed the said goods and property out of said com- 
monwealth, with intent to defraud his creditors. 
Or, 

And your petitioner further represents, that the said A. was, on 

Or about the day of last, arrested for the sum of one huli- 

dred dollars and upwards, in a civil action, founded on a demand 
which in its nature is pl-ovable against the estate of said A., accord- 
ing to the provisions of the one hundred and eighteenth chapter of 
the General Statutes, on a writ sued out of the superior court by 
one D., and made returnable to that court at the term held at B., in 
the county of S., on, &c. ; and your petitioner alleges that the said 
A. did not give bail in said action on or before the return dd,y of 
said process. 
Or, 

And your petitioner further represents, that the said A. was, on 
or about the day of last, arrested for the sum of one hun- 
dred dollars and Upwards, on a writ {or execution) sued out of the 
superior court by one D., in a civil action, founded on a demand 
which in its nature is provable, &c. ; and your petitioner alleges 
that the said A. was actually imprisoned on said process for more 
than thirty days. 
Or, 

And your petitioner further represents, that on or about the 

day of last, the goods of the said A., situated in his store at B., 

were attached on mesne process, for the sum of one hundred dollars 
and upwards, in a civil action, founded on a demand which in its na- 
ture is provable, &c. ; on a writ sued out of the superior court by 
one D., and made returnable to that court at the term held at B., in 
the county of S., on, &c. ; and your petitioner alleges that the said 
A. did not dissolve said attachment within seven days from the said 
return day. 
Or, 

And your petitioner further represents, that on the day of 

last, the said A. was the owner of real estate in the said coun- 
ty of S., to wit : — a parcel of land situated in said B., &c. [describ- 
ing it\, and that on that day all the real estate of said A. in the said 
county of S. was attached on mesne process, for the sum of one hun- 
dred dollars and upwards, in a civil action, founded on a demand in 
its nature provable, &c., on a writ sued out, &c. ; and your petitioner 
alleges that said A. did not dissolve said attachment within seven 
days from the return day of said writ. 
Or, 

And your petitioner further represents, that on the day of 

certain of the creditors of the said A. had an interview with 

him, and endeavored to obtain from him security for their several 
debts ; at which time the said A. agreed to meet the said creditors 
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the next morning and have another interview with them ; that he 
did not so meet them, and although the said creditors made diligent 
search for the said A., they were unable to find him ; and your pe- 
titioner believes and alleges that the said A. intentionally concealed 
himself in order to avoid arrest. 

Wherefore your petitioner prays that a warrant may be issued to 
take possession of the estate of the said A., that the same may be 
seized and distributed according to law, and that such further pro- 
ceedings may be had in the premises as the law in such cases pre- 
scribes. 

Dated this day of , in the year of our Lord one thousand 

eight hundred and . 

Gommonweahh of Massachusetts. ss. 186 . Per- 
sonally appeared the above-named , and made oath that the al- 
legations contained in the foregoing petition are true, according to 
the best of his knowledge and belief. 

Before me, , Justice of the Peace. 



Warrant to Messenger, and Return thereon. 

Commonwealth of Massachusetts. ss. To the Sheriff of 

said County of or either of his Deputies, Greeting : You are 

hereby directed forthwith, as messenger, to take possession of all 

the estate, real and personal, of , an insolvent debtor, except 

such as may be by law exempt from attachment, and of all his 
deeds, books of account, and papers ; and keep the same safely 
until the appointment of an assignee. And you are also directed 

to publish notice twice, inside, in the newspapers called the 

printed at , in the county of , the first publication to be 

made forthwith ; and to send written notice, by mail or otherwise, 
within five days after the date hereof, to said debtor, and to all 
the creditors upon the schedule of his creditors to be furnished you 
by him within three days after the date hereof, which notice shall 
state : 

First. That this warrant has issued against the estate of said 
debtor ; 

Second. That the payment of any debts, and the delivery of any 
property belonging to said debtor, to him, or for his use, and the 
transfer of any property by him, are forbidden by law : 

Third. That a meeting of the creditors of the debtor, to 
prove their debts, and choose one or more assignees of his estate, 

will be held at the court of insolvency, to be holden at ■ , in 

said county of , on the day of at ■ o'clock, in 

the forenoon. 

And have you there this warrant, with your doings thereon. 
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In testimony whereof, I have hereunto set my hand, and caused 

the seal of the court of insolvency to be affixed, at , this 

day of , in the year of our Lord one thousand eight hundred 

and — — . 

, Judge of Court of Insolvency. 

, ss. A. D. 186 . By virtue of the within war- 
rant, I have taken possession of all the estate of the within named 
insolvent debtor, except such as is by law exempted from at- 
tachment, and of all his deeds, books of account, and papers, which 
have come to my knowledge. And I have published notice by 
advertisement on two different days, inside, in the newspapers 

within me'ntioned ; the first publication of which was on the 

day of A. D. 186 . I, also within five days after the date 

of the within warrant, sent written notice, as within directed, to 
the within named debtor, and to the creditors named on the 
schedule herewith returned and delivered to me by said debtor, 

on the . day of , A. D. 186 . And all of said notices 

were according to the directions set out in said warrant. 

Fees. 

1. Service of warrant, $ 2.00 

2. Necessary travel (at the rate of 4 cents a mile), 

3. Notice to creditors (at 10 cents each), 

4. Actual expenses in publishing notices as follows : 

5. Actual expenses in custody of property, and in other 

services, as follows : 

, Deputy Sheriff, Messenger. 

186 . Then personally appeared the said • 



and made oath that the above expenses returned by him under 
Nos; 4 and 5, have been actually incurred and paid by him, and 
are just and reasonable. 

Before me, , Justice of the Peace. 



Messenger's Notice. 

, Esquire, Judge of the Court of Insolvency for the 

County of , has issued a warrant against the estate of , 

of , in said county of , an insolvent debtor, and the pay- 
ment of any debts, and the delivery of any property belonging 
to said debtor, to him or for his use, and the transfer of any prop- 
erty by him, are forbidden by law. A meeting of the creditors 
of said debtor to prove their debts, and choose one or more as- 
signees of his estate, will be held at the court of insolvency to be 

holden at , in said county of , on the day of , 

at o'clock in the forenoon. 



-, Deputy Sheriff, Messenger. 
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Schedule of Creditors. 

Schedule of the Creditors of , of , in the County of 

— , and Commonwealth of Massachusetts, an Insolvent Debtor. 



Names of creditors. | Residonco. | Nature of debt. | Consideration. | Security. | Amount. 



Schedule of Property. 

Schedule of real and personal estate of , of , in the 

County of , and Commonwealth of Massachusetts, an Insolvent 

Debtor. 

Description of property. | Wliere situated. | If mortgaged, to whom, and for how much. 



Acceptance hy Assignee. 

Commonwealth of Massachusetts. ss. Court of Insol- 
vency : In the case of , Insolvent Debtor. 

To , of , in the County of . You are 

hereby notified that you have been duly appointed assignee of 
the estate of , of , in the County of , In- 
solvent Debtor. 

, 18 — . , Register. 

I hereby signify my acceptance of the trust of assignee of the 
estate of the above-named insolvent debtor. 
, 18— 



Assignment. 

Commonwealth of Massachusetts. ss. Court of Insol- 
vency : In the case of , of , in said County, an 

Insolvent Debtor. 

Know all men by these presents : That whereas , of 

, in the County of , has been duly appointed assignee 

in said case; 

Now therefore I, , Esquire, judge of the court of 

insolvency in and for said county of , by virtue of the 

authority vested in me by the one hundred and eighteenth 
chapter of the General Statutes and the laws of this Common- 
wealth, do hereby convey and assign to the said assignee all 

the estate, real and personal, of the said , insolvent 

debtor, including all the property of which he was possessed, 
or which he was interested in or entitled to on the day 
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of in the year one thousand eight hundred and , 

excepting such as may be by law exempted from attachment, 
with all his deeds, books, and papers relating thereto. 

To have and to hold all the above-granted premises to the 

said and his heirs, forever ; In trust nevertheless, for the 

use and purposes, with the powers and subject to the conditions 
and limitations, set forth in the chapter arid laws aforesaid. 

In witness whereof, I, the said judge, have hereunto set my 
hand and caused the seal of said court to be aiSxed, on this 
day of , in the year one thousand eight hundred and 

, Judge of Court of Insolvency. 



Order for Second Meeting, and Return thereon. 

Commonwealth of Massachusetts. ss. Court of Insol- 
vency : In the case of , an Insolvent Debtor. 

To , of , in the County of , Assignee in 

said case. 

You are hereby ordered to give public notice of your appoint- 
ment as assignee, and directed to call the second meeting of the 
creditors of said insolvent debtor, to be held at the court of insol- 
vency, at , in said county of , on the day of 

next, at o'clock in the forenoon, and to publish notice of said 

appointment and meeting, on two different days, inside, in the 

newspaper called the , printed at , at which meeting 

creditors may be present and prove their claims. 

You are also directed to give written notice, by mail or other- 
wise, (post-paid,) of the time and place of said meeting, to all 
known creditors of said insolvent debtor, and also to notify said 
debtor to be present thereat. 

And you are further directed to make return at said meeting, of 
this order, with your doings therein. 

In testimony whereof, I have hereunto set my hand and caused 

the seal of the court of insolvency to be affixed, this day of 

, in the year one thousand eight hundred and ■ 



within ordered 



Judge of Court of Insolvency. 
ss. 18 — . I hereby certify that I have given notice as 



■ss. 18 — . Then personally appeared the before-named 
and made oath that the above affidavit, by him sub- 



scribed, is true. 

Before me, , Justice of the Peace. 
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Notice of Second Meeting. 

The undersigned has been appointed assignee of the estate of 
of , in the county of , an insolvent debtor. 



The second meeting of the creditors of said debtor wiU be held at 

a court of insolvency at , on the day of next, at 

o'clock in the forenoon ; at vfhich meeting creditors may be 

present and prove their claims. 

, Assignee. 



Notice of Appeal. 

To the Register of the Court of Insolvency of the County 
of . 

You are hereby notified that I claim an appeal from the decision 

of the judge of said. court, made on the day of , A. D. 

18 — , refusing to allow my claim then presented, against the estate 

of , an insolvent debtor, to the superior court to be 

holden at , in and for the said county of , on the 

of next. 



Assignee's Acccount. 

Gommonwealih of Massachusetts. ss. Court of Insolvency. 

In the case of , an Insolvent Debtor. 

The account of , assignee of the estate of the said 

insolvent debtor. 

Said assignee charges himself with the several Dolls. Cts. 

amounts received from sales of the real and 

personal estate of said debtor, and collections 

made, as stated in the schedule marked A, 

hereinafter exhibited, .... 

And asks to be allowed for sundry payments 

made, and charges for settlement, as stated in 

the schedule marked B, hereinafter exhibited. 
Balance, ..... 



-, Assignee. 



ss. Court of Insolvency. The foregoing account having 

been presented for allowance, and the aforenamed subscriber thereto 
having personally appeared before the undersigned, judge of pro- 
bate and insolvency, and made solemn oath that the said account 
was, at the time of the making of said oath, just and true ; and the 
said account having been examined and considered by the court, it 
is decreed th^t the same be allowed. 

Witness my hand, this day of , in the year eighteen 

hundred and 

, Judge of Probate and Insolvency. 
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Assent of Creditors. 

Commonwealth of Massachusetts. ss. Court of Insolvency. 

In the case of , an Insolvent Debtor. 

The subscribers, creditors of the said insolvent debtor, whose 
claims have been proved and allowed against his estate, hereby sig- 
nify their assent to his receiving his certificate of discharge. 



Petition to Vacate Proceedings. 

Commonwealth of Massachusetts. ss. Court of Insolvency. 

In the case of , an Insolvent Debtor. 

To the Honorable the Judge of the Court pf Insolvency in and 
for said county of . 

Respectfully represents , that he is a creditor of said in- 
solvent debtor, that he has proved his claim against the estate of said 
debtor, and that he believes it will be for the benefit of all concerned 
that the proceedings in said case be stayed ; wherefore he prays that 
said proceedings be vacated. 

On the foregoing petition it is ordered that the petitioner give 

notice to all persons interested in the estate of the said , 

insolvent debtor, by publishing a copy of the said petition and of this 

order thereon, twice inside in the newspaper called the printed 

at , the last publication to be three days at least before the tiine 

for the hearing thereon hereinafter mentioned, that they may ap-i 

pear at the court of insolvency, to be held at within and for 

said county of , on the day of , at o'clock in the 

noon, then and there to show cause, if any they have, why the 

prayer of said petition should not be granted. 

Witness, Esquire, at , the day of , in the year 

of our Lord one thousand eight hundred and — ^— 



-, Kegister. 



Order to Vacate Proceedings. 

Commonwealth of Massachusetts. ss. Court of Insolvency. 

In the case of , an Insolvent Debtor. 

Upon the petition of , creditorj praying that the proceed- 
ings in insolvency in the said case of , an insolvent debtor, 

may be vacated ; it appearing that due notice has been given to all 
persons interested in the estate of the said debtor pursuant to the order 
passed upon said petition, and no objection being made by the said 
debtor or any of his creditors, and it further appearing that the said 
petitioning creditor had, at the time of filing the said petition, proved 
a debt against the estate of the said debtor, upon a hearing of the 
matter of the said petition, it is Ordered, that the prayer thereof be 
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granted, and that all proceedings in the said case be, and the same 
hereby are, vacated and stayed. 

By the court, 

, Register of Insolvency. 



Citation to Debtor. 

Commonwealth of Massachtsetts. ss. Court of Insolvency. 

To , an insolvent debtor, Greeting. You are hereby 

required, in the name of the Commonwealth of Massachusetts, 
to make your appearance before the Court of Insolvency, to be 

holden at , in and for the said county of , on the 

day of , at o'clock in the noon, to submit to an ex- 
amination on oath, before the judge of said court and the assignee 
of your estate, upon all matters relating to the disposal of your 
estate, and to your trade, and dealings with others, and your ac- 
counts concerning the same, and relating to all debts due or claimed 
from you, and to all other matters concerning your estate and the 
due settlement thereof according to law. 

Hereof fail not, as you will answer your default under the pains 
and penalty in the law in that behalf made and provided. 

Witness , Esquire, at , the day of , in 

the year of our Lord one thousand eight hundred and ■ 



-, Eegister. 



Citation to show Cause against Costs. 

Commonwealth of Massachusetts. ss. Court of Insol- 
vency. To , Greeting. 

You are hereby required, in the name of the Commonwealth 
of Massachusetts, to make your appearance before the Court of 

Insolvency, to be holden at , in and for the said county of , 

on the day of , at o'clock in the noon, to show 

cause, if any you have, why the register of said court should not 
recover judgment against you for the fees of court in the case of 

, an insolvent debtor, in which a warrant was issued 

upon your petition. 

Fail not of appearance at your peril. 

Witness , Esquire, at , the day of , in 

the year of our Lord one thousand eight hundred and 



-, Register. 
12 
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Warrant against Assignee. 

Commonwealth of Massachusetts. ss. To the Sheriff of our 

County of , or either of his Deputies, or any Constable in said 

County, Greeting. 

Whereas , of , in the county of , assignee of the 

estate of , of , in the county of , an insolvent debt- 
or, was duly ordered to make return, according to law, of a certain 
order of said court, passed on the 'day of , in the year eigh- 
teen hundred and , to the said assignee, directed and requiring 

said assignee, among other things therein set forth, to call the 

meeting of the creditors of said insolvent debtor, and the said 
assignee had due notice of the passage of said order according to law, 
but hath neglected to make return of said order, in contempt of said 
Commonwealth: We command you that you apprehend the body 

of the said (if he may be found in your precinct), and 

bring before our said court, on the day of , at 

o'clock, in the noon, that he may make return of said order, 

according to law ; and also, answer for his contempt, in not making 
return according to the requirements of said order, whereof he 
had notice, agreeably to law. Hereof fail not, and make due return 
of this precept, with your doings herein. 

Witness , Esquire, , and the seal of said court, this 

• day of , in the year of our Lord one thousand eight hun- 

dred^nd . 



-, Register of Insolvency. 



Warrant against Witness. 

Commonwealth of Massachusetts. ss. To the Sheriff of our 

County of , or his Deputy, Greeting. 

Whereas , of ^ , in the county of , was duly sum- 
moned to appear before our Court of Insolvency, in and for our said 

county of , on the day of , in the noon, at 

o'clock, then and there to give evidence of what he knew in the case 

of , an insolvent debtor, but hath neglected to appear in 

contempt of said Commonwealth : We command you, that you forth- 
with apprehendthebody of the said (if he may be found in 

your precinct) and him, without delay, bring before our said court, 
that he may give evidence in the case aforesaid ; and also to answer 
for his contempt in not appearing according to a summons duly served 
on him agreeably to law. Hereof fail not, and make due return of 
this precept, with your doings herein. 

Witness , Esquire, at aforesaid, this day of 

, in the year of our Lord one thousand eight hundred and ■ 



Register of Insolvency. 
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Debtor's Petition for Allowance. 

Commonwealth of Massachusetts. ss. Court of Insolvency. 

In the case of , an Insolvent Debtor. 

To the Honorable the Judge of the Court of Insolvency in and 
for said County of . 

Respectfully represents , an insolvent debtor, that his 

family consists of of whom are dependent on him' for support ; 

that the assets belonging to his estate will probably amount to the sum 

of dollars. Wherefore he prays that such sum may be allowed 

to him out of his said estate, for the necessary support of himself 
and his family, as to your Honor shall appear just and proper. 



The assignee in said case has received notice of the filing of the 
foregoing petition, and hereby signifies that he does not wish to be 
heard thereon. . 

On the foregoing petition it is ordered, that the assignee in said 
case pay to the said petitioner, out of the assets belonging to the 
estate of , the sum of dollars. 

By the court. 

Attest : , Register. 
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ACCOUNTS 

of assignees, 46, 90, 93, 105, 131. 
ACTIONS 

by assignees, not to abate by their 

death or removal, 52. 
continuance of, 71. 
by assignee, barred by decree dis- 
missing bill for same cause, 87. 
on debts sold by assignee, 53. 
on debts sold, to lie in name of 
purchaser, 93. 
without affecting defendant's 
rights, 93. 
ALLOWANCE 

to debtor, 59, 89, 108. 
form of petition for, 134. 
APPEAL 

lies only where given, 20. 
from allowance of claim, 36. 
rejection of claim, 36. 

only remedy, 36. 
proceedings, 36, 37. 
notice of, 36, 37. 
effect of, 37. 

not entering, 36, 37. 
of waiver of, 36. 
proceedings in appellate court, 37. 
effect of judgment on, 37. 
does not lie fiom rejection of a 

debt as privileged, 36. 
lies from decision granting or re- 
fusing discharge, 77. 
notice of, 77. 
proceedings in appellate court, 

77. 
effect of waiver of, 77. 
form of notice of, 131. 
ARBITRATION 

(See Assignees.) 
ASSENT TO DISCHARGE 
form of, 132. 
(See Discharge.) 
ASSIGNEES 

execution when not to issue 
against, 37. 



to be chosen by creditors, 38. 

at first meeting, 38. 
to be appointed, when, 38. 
to accept the office, 38. 
who to vote in choice of, 38, 58. 
judge to approve election of, 38. 

may appoint additional, 38. 
to give bond, 38. 
judge to approve bond of, 39, 
bond of, how enforced, 39. 
to be removed for want of bond, 39. 
if removed, judge to appoint, 39. 
to give notice of appointment, 39. 
may affirm fraudulent sale, 43. 
may sell real estate fraudulently 

conveyed, without action, 42. 
to take and sell all property, 51. 
judge may direct sale by, 51. 
to keep accounts, 51. 
may sue in his own name, 52, 53. 

prosecute suits pending, 52, 53. 
to deposit moneys, 54. 
to keep estate separate, 54. 
may invest funds, when and how, 

54. 
to give notice of meetings and div- 
idends, 54, 55. 
compensation of, 55. 
may submit matters to arbitra- 
tion, 55. , 

compound claims, 55. 
may sell property in dispute, how, 
55. 

unless replevied, 56. 
to render accounts, when, 56. 
may be removed, by vote, 56. 

by judge for what cause, 56, 57. 
may resign, 57. 
effect of resignation of, 57. 
vacancy in ofBce of, how filled, 57 

effect of, 57, 58. 
removed or resigning, duties of, 58. 
in contempt by what acts, 58. 
to account, when, 90, 93. 

for debt due from himself, 90. 
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liable to suit for dividend, 91. 

to trustee process, 91. 
may sell debts by order of judge, 

93. 
form of acceptance of, 129. 
form of account of, 131. 
(See Partnerships; Corporations.) 
ASSIGNMENT 

to be recorded in full, 16. 
to be under seal of court, 17. 

hand of judge, 39. 
to be recorded in registry of 

deeds, when, 39. 
takes effect from first publication 

of notice of warrant, 40. 
passes what, 39-47. 

estate conveyed by debtor in 
fraud of creditors, 40. 

acquired after warrant issued, be- 
fore notice published, 40, 41. 

rights to redeem, 40. 

rights of action, 44-46. 
not for injury to person, 45. 

choses in action of debtor's 
wife, 45, 46. 

liens, pledges, &c., 40. 

homestead, when, 46. 

no better title tban the debtor 
has, when, 42. 
rights of third persons not affected 

by, 44. 
right of debtor's wife to dower not 

affected by, 44. 
revokes power of the debtor, 43, 44. 

not order accepted, 43. 
dissolves attachments, 40, 47-49. 
conclusive of right of assignee to 

sue, 52, 53. 
form of, 129. 
ASSIGNMENT FOR CREDITORS 
void under insolvent law, 13. 
valid if executed, 13, 14. 
in another state, when valid, 14. 
ASSIGNMENT LAW OF 1836 
repealed by insolvent law, how 
far, 13. 

by statute, 13. 
ATTACHMENTS 

dissolved by assignment, 40 , 47 - 

49. 
how preser^'ed and for what cause, 
50. 

within what time, 50. 

proceedings, 50, 51. 
dissolved by death of debtor though 

ordered to survive, 51. 
proceeds of, 51. 
bond to dissolve, 71, 72. 

liability on, how fixed, 721 

12* 



BANKRUPT LAW OF 1841 

took effect, when, 13. 

repealed, when, 13. 

effect of, 13. 
BILLS AND NOTES 

proved, may be taken from the 
files, 37. 
copies to be left, 37. 
BILL IN EQUITY,. 19-21 

(See Supreme Judicial Court.) 
BONDS 

may be approved in vacation, 16. 

of assignees, 38, 39, 118. 

CERTIFICATE OF DISCHARGE 

(See Discharge.) 
CITATION 

to one concealing debtor's effects, 
101. 

refusal to issue, subject to revis- 
ion, 101. 

form of, 133. 
COLLATERAL SECUBITY 

may be sold, 31. 

sale how made, 31. 

excess of debt over proceeds prov- 
able, 31. 

may be surrendered, 31. 
and whole debt proved, 31. 

first mortgagee not entitled to sale, 
31. 

effect of sale by second mortgagee, 
32. 

effect of attachment for same debt, 
32. 

in case of insolvency of one of 
several mortgagors, 32. 

to surety, how affects proof, 32, 33. 

application of, 32, 33. 

validity of, mustbe determined be- 
fore sale, 33. 

decree of sale subject to revision 
by S. J. C, 33. 

effect of,on proof against surety, 32. 
COLLECTOR OF TAXES , 

is a public officer, 74. 
COMMISSIONER OF INSOL- 
TENCY 

jurisdiction of, in cases pending, 
116. 
to vest in the courts, when, 116. 

records of, to be deposited in reg- 
ister's office, 116. 
COMPOSITIONS 

may be approved in vacation, 16. 

(See Assignees.) 
CONCEALMENT 

fraudulent, what is, 78, 79. 
I evidence of, 78, 79. 
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by debtor, penalty for, 100. 
fraudulent conveyance is a, 101. 
CONTEMPT 

of assignees, 58. 
of debtor, 61. 
of others, 100. 
CONTINGENT DEBTg 

(See Debts.) 
CONTINUANCE OF ACTIONS 

pending insolvent proceedings, 71. 
CONTRACT 

(See Discharge.) 
CONVERSION 

(See Debts; Discharge.) 
CORPORATIONS 

have no lien on shares for general 

indebtedness, 33. , 
proceedings in case of, 109-113. 
petition for, to be authorized by 

Tote of, 109. 
where to be tiled, 109. 
warrant in, 109. 
notice of, to state what, 109. 
to be conducted as in other 

cases, 109. 
schedules, by whom prepared, 

110. 
examination of officers of, 110. 
oath of officers of, 110. 
involuntary, causes of, 112, 113. 
franchise of, to be sold by assignee, 
110, 111. 
may be sold in shares, 111. 
purchasers of, may organize 
anew. 111. 
rights and liabilities of. 111. 
land damages a preferred debt, 111. 
fraudulent conveyance by, 112. 
not entitled to allowance, 112. 

discharge, 112. 
insolvency of, not a bar to actions 

against, 112. 
mortgages of, when may be re- 
deemed by assignees, 113. 
not to be affected by the statute, 
113. 
COSTS 

on appeal, to prevailing party, 37. 
who the prevailing party, 37. 
against assignee to be allowed him, 

•37. 
discharged debtor when entitled 
to, 72. 
when not, 72. 
when privileged, 92, 104, 114. 
assignee not liable to, when, 93. 
to be awarded at the discretion of 

the court, when, 114. 
execution to issue for, 114. 



COUNSEL 

( See Judges ; Registers.) 
COURTS OF INSOLVENCY 

to continue courts of record, 15. 

who judges and registers of, 15. 

jurisdiction of, 15. 

to be held in shire towns and other 
places, 15. 

may be adjourned, 15. 
but to fixed time, 16. 

effect of adjournment of, 15. 

may issue execution for costs, 114. 
COVENANTS 

(See Debts; Setoff.) 
CREDITORS 

(See Proof of Debts.) 

may act by attorney, 36. 

what, may vote for assignee, 37, 
58, 105, 106. 

DEATH 

of debtor, 25. 

of assignee, 52, 57. 

of judge, 118. 

of register, 121. 
DEBTOR 

who may apply for a warrant, 21. 
must reside in the state, 21. 

petition of, must show what, 21. 
evidence of what, 22. 

indebtedness to be proved, 22. 
what sufficient, 21, 22. 

to deliver effects to messenger, 24. 
and schedule of creditors, 24, 59. 

to file schedule of assets, 25, 59. 

death of, not to affect proceed- 
ings, 25. 

may be excluded from examina- 
tion of creditor, 35. 

examination of, 58 - 60. 
when in prison, 60. 
out of the state, 60. 
may be in writing, 59. 
by whom made, 59. 
evidence, .59. 

to make deeds, &c., to confirm as- 
signment, 60, 61. 

may appoint appraiser, 61. 

in contempt.may becommitted,61. 

may amend schedules, 62. 

oath of, 62. 

discharged, remedy of,for arrest,73. 
liability of, to arrest, 73. 

insolvent, when, 84. 

allowance to for attendance, 59, 89. 
support, 89. 
of percentage out of his estate, 
89. 
in case of a partner, 89, 108. 



INDEX. 



139 



to whom payable, 89. 
penalty of, for concealing effects, 

109. 
DEBTS 

provable, what are, 26-33. 

absolutely due, 26. 

certain contingent, 26, 27. 

of corporations, 1 10. 

by indorsement, 26. 

to surety, 26. 

demands for conversion, 26. 

payable in work, 26. 

bills and notes, 27. 

at election of creditor, 28. 

barred by subsequent bankrupt- 
cy, 28. 

firm debt against partner, 28. 

after verdict, 28. 

interest, 29. 
not provable, what, 26 - 33. 

liability of member of manu- 
facturing corporation, 26, 27. 

damages for breach of covenant 
after insolvency, 27. 

probate bond, 27. 

promise to indemnify, 27, 103. 

judgment after insolvency, 28. 

if there is collateral security, 31. 
(See Limitations, Statute of; 

Proof of Debts ; Collateral Se- 

ciirity; Partnerships.) 
proved, list of, 36. 
pre-existing, what are, 79. 
may be sold, 93. 

defeasance; 

when binding on assignees, 42. 
DISCHARGE 

dissent to granting, 63. 
assent to, takes effect when filed, 
15, 63. 
is of record when filed, 16, 63, 

75. 
how withdrawn, 16, 63. 
when to be filed, 75, 76. 
when necessary to granting, 75, 

76. 
by what majority of creditors, 

75, 76. 
what creditors may, 75. 
does not release sureties, 74. 
effect of, in case of appeal from 
allowance of creditor's claim, 
76. 
remedy if not obtained, by acci- 
dent or mistake, 76. 
when to be granted, 63, 64, 65. 
certificate of, 64, 77. 
to be recorded, 1 6. 
must state what, 64, 65, 77. 



grounds for refusing, 64, 65. 

not»-to be granted to corpora- 
tions, 112. 

how far conclusive, 66. 
effect of, 66-74, 109. 
actions barred by, 66 - 70. 

for all debts proved, 66, 67, 68. 

due to citizens and residents, 66. 

to be performed in the state, 66. 

payable in work, 67. 

for demands for conversion, 66. 

for partnership debt, when, 67, 
109. 

for fiduciary debts, formerly, 67. 
actions not barred by, 66-69. 

for debts before the law, 66. 

provable in prior proceedings, 
66, 67. 

for covenant broken after insol- 
vency, 67. 

on probate bond, 67. 

to recover land, 67. 

on judgment after insolvency, 
67. 

for debts due out of the State, 
68, 69. 

for fiduciary debts, 67, 73. 

for debts for necessaries, unless 
proved, 74. 
new promise avoids, 69, 70. 

what sufficient, 69, 70. 

must be in writing, 71. 
how availed of, 71. 
who may avail of, 71. 
special judgment when prevented 
by, 71, 72. 

when not, 71. 
when may be pleaded, 71. 
releases debtor from prison, 72. 
exempts debtor from arrest, 72, 73. 

property from attachment for 
certain debts, 73. 
does not release parties liable with 

debtor, 74. 
validity of, how tried, 73. 
( See Appeal. ) 
void for what cause, 77-81. 

false swearing, 77. 

concealment of property, 77, 78, 
79,81. 

procuring attachment, &c., 78. 

altering books, &c., 78. 

fraudulent payment, &c., 78. 

fraudulent proof, 78. 

for want of proper books, 78. 

if procured by money, 78, 79, 81. 

for preference, 81. 

for securing borrowed money, 
78, 79. 
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how avoided, 79, 80. 
acts of avoid ance must be spe- 
cified, 80. 
evidence of, 79, 80, 81. 
by whom, 80. 
eflFect of judgment sustaining, 80. 
right to, what law controls, 81. 
DISSENT OF CREDITOKS 

to granting discharge, 63. 
DISTRIBUTION 

(See Dividend; Partnerships.) 
DIVIDEND 

notice of, to be given, 54. 

to be declared at third meeting, 

90. 
action lies for, 91. 
order for, may be recalled and 

modified, 91, 93. 
when funds to be left undivided, 

92. 
second, when to be ordered, 93. 

final, unless, 93. 
further, 94. 

not to be disturbed by subsequent 
proof, 94. 
DOCKET 

to be kept, with index, 17. 
entries in to be numbered, 17. 
to be open to inspection, 17. 
DOWER 

right to, not affected by insolvency 

of husband, 44. 
no right to attaches to partnership 
estate, 44, 106. 

EMBEZZLEMENT 

(See Examination.) 
EQUITY 

(See Supreme Judicial Court.) 
EVIDENCE ■ 

may be taken by judge, 16. 
copies of proceedings to be, 16. 

not certified, when, 17. 
original papers are, 17. 
original certificate is, 17. 
of insolvency, 8.5, 86, 87. 
of knowledge of insolvency, 86, 

87. 
of fraud, 86, 87, 88. 
EXAMINATION 

of debtor, .58-60, 110. 
(See Debtor.) 

of one concealing debtor's effects, 
100. 
to be in writing, 101. 
proceedings thereon, 101. 
EXECUTION 

for costs may issue from court of 
. insolvency, 114. 



EXPENSES 

of court-room to be borne by 

county, 18. 
of sessions by the state, 18. 

FEES 

of debtor, 59, 89. 
of court, 113. 

to have priority, 113. 

security for, 113. 

petitioner liable for, 113. 

to be received by the register 
and paid to the state, 114. 
of messenger, 113, 114. 
FIDUCIARY DEBTS 
what are, 74. 
(See Discharge.) 
FRAUD 

(See Concealment; Fraudulent 

Conveyance.) 
FRAUDULENT CONVEYANCE 
what is, 82-88. 
how purged of fraud, 81, S3, 
mortgage fraudulent in part, is 

void, 83. 
property conveyed by, recoverable 

by assignees, 82, 84. 
effect of recovery of, as to debt se- 
cured by, 88. 
assignee may affirm, 87. 
> effect of decree dismissing bill by 

assignee, to avoid, 87. 
under insolvent law merely, not 

voidable by attachment, 87. 
how avoided, 82, 86. 
evidence of, 86, 87, 88. 

IMPRISONMENT 

(See Discharge.) 
INJUNCTION 

(See Supreme Judicial Court,) 
INSOLVENCY. 

what is, 84, 103. 
INSOLVENT LAW OF 1838 

took effect when, 13. 

suspension of, 13. 

revival of, 13. 

effect of, in general, 13, 14. 
INTEREST 

what provable, 29. 

when to be paid on amount proved, 
89, 90, 108. 
INVOLUNTARY PROCEEDINGS. 

lie against whom, 94-99. 
debtor who has left the estate, 
94, 95. 

who may institute, 94, 95. 

petition for, may be signed by at- 
torney, 95. 
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how verified, 94, 95. 
abandoned, others may prose- 
cute, 95. 
must be within ninety days after 

cause, 95. 
must allege what, 96, 88. 
debt sufficient to support, 96. 
may be amended, 96. 
allegations of, not evidence, 98. 
evidence, to support, 98. 
notice of, 98, 99. 
waiver of notice of, 99. 
hearing of, 98, 99. 
adjudication on, 99. 
causes of, 94, 96 - 98. 
concealment, when, 96. 
attachment, by trustee process, 
96. 
what sufficient, 96. 
how shown, 97. 
of real estate when sufficient, 
97. 
fraud, what sufficient, 97. 
provision for, constitutional, 98. 
warrant, 98, 99. 

may be stayed, for accident or mis- 
take of debtor, 99. 

JUDGES OP INSOLVENCY 
power of, in vacation, 16. 

in court, 16. 
to make rules, 18. 
to return names, &c. of debtors to 

secretary of state, 115. 
vacancy in office of, how filled, 117. 
oath of office of, 117. 
may interchange services, 117. 
incapacitated by what interest, 

118, 123. 
provision in case of vacancy in the 
office of, 118. 
record in such case, 118. 
bonds how given in such case, 
118. 
absence and disability of, 118. 
not to be of counsel, in what cases, 

118, 119. 
salaries of, 121. 
not to receive fees, 122. 
JUDGMENT 
on appeal, 37. 

sustaining discharge, eflfect of, 80. 
JUSTICE OF THE PEACE 
(See Proof of Debts.) 

LIEN 

(See Collateral Secaritv.) 
LIMITATIONS, STATUTE OE 

does not run against proof, 28. 



elFect of, on set-off to suit by as- 
signee, 28, 29. 

insolvency does not stop, 29. 

effect of placing debt in schedule, 
as to, 29. 

MASTERS IN CHANCEBT 

jurisdiction of, in cases pending, 
116. 

to vest in courts, when, 116. 
records of, to be deposited in reg- 
ister's office, 1 1 6. 
MEETING OF CREDITOES 
may be adjourned, 15. 

but to fixed time, 16, 63. 
effect of acts at adjournment, 15. 
how and by whom notified, 22, 54, 

55, 64. 
second, when to be, 62, 63. 

remedy if not called in time, 
63, 64. 

form of orrfer for, 130. 

form of notice of, 131. 
third, when to be, 63, 64. 
may be notified by register, when, 

64. 
MESSENGER 

to take debtor's effects, 23. 

effect of not taking, 23, 103. 

power as to custody of, 23. 
how far protected by warrant, 23, 24. 
liability of, as to third persons, 24. 
may sell perishable goods, how, 25. 
to make return when, 25. 
to deliver schedule to register, 25. 
form of notice of, 128. 
MISTAKE 

( See Involuntary Proceedings.) 
MORTGAGE 

of stock of goods embraces what, 

42. 
(See Corporations.) 

NECESSARIES 
what are, 74. 

debts for, not barred by discharge, 
unless proved, 74. 
note and judgment for, barred, 

74. 
may be preferred, how far, 88. 
NEWSPAPERS 
(See Notice.) 
NOTICE 

may issue in vacation, 16. 
orders of, to be under seal of court, 

17. 
how to be published, 18. 
of warrant, to state what, 22. 
in case of a corporation, 109. 
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defect in, effect of, 25. 
provision in case of, 25. 
of assignees' appointment, 39. 

OATH 

may be administered by judge, 16. 

of creditor, 34. 

of debtor, 62. 
OFFICERS 

judge to appoint, 1 6. 

not liable for arresting discharged 
debtor, 73. 

who are public, 74. 
OPERATIVE 

(See Privileged Debts.) 

PARTNERS 

allowance to, 108. 
effect of discharge of, 109. 
(See Partnerships.) 
PARTNERSHIPS ■ 

proceedings in case of, 101 - 108. 
petition for, may be signed by 
one partner, 101. 
after dissolution, 102. 
notice of to be given other 

partners, 101, 102. 
must allege insolvency of firm 

and partners, 102. 
evidence of insolvency on,103. 
by a creditor, 101. 
after dissolution, when, 102. 
persons not partners, though lia- 
ble as such, not subject to, 103. 
corporation not subject to as 

parmer, 103. 
warrant in, 101. 

sufficiency of, 103. 
proofofdehtsin, 101, 103-105. 
debts of firm how provable 
against a partner, 103, 104. 
out of the state not provable 

against partner, 104. 
what are, 104. 
what are several debts, 104. 
proof of costs as privileged, 104. 
double proof, when allowed, 104, 

105. 
debts due from a partner to the 

firm not provable, 105. 
assignee to be chosen by firm 
creditors, 105. 
by joint and separate cred- 
itors, when, 106. 
to keep separate accounts, 105. 
joint stock to go to joint cred- 
itors, 105. 
separate estate to private cred- 
itors, 105. 



surplus how applied, 105, 107. 

real estate when joint stock, 106, 

107. 

not subject to dower, 106. 

dissolve attachment of private 

estate, 107. 
effect of dissolution and division 
of property, as to joint cred- 
itors, 107, 108. 
limited partnership subject to, 

108. 
do not embrace estates of special 
partner, 108. 
corporation cannot be member of, 
103. 
PETITION 

may be. received in vacation, 16. 
form of debtor's, 124. 

creditor's, 125. 
to vacate proceedings, 132. 
(See Debtor; Involuntary Pro- 
ceedings ; Partnerships.) 
PLEDGE 

(See Collateral Security.) 
POWER 

revoked by assignment, 43. 
PREFERENCE 
what is, 81-88. 
property conveyed in, recoverable 

by assignees, 82. 
exchange of securities is not, 84. 
procuring attachment is, 84. 
payment for necessaries not a, 88. 
(See Discharge.) 
PRIVILEGED DEBTS 
due to United States, 91. 
wages to operative what, 91, 92. 
due for labor of wife, 92. 
due for piece-work, 92. 
to physicians far attendance, 91. 
to persons entitled to priority by 

laws of United States, 91. 
costs of attachments dissolved by 

insolvency, when, 92, 114. 
land damages, due from corpora- 
tions, 111. 
PROCEEDINGS IN INSOLVEN- 
CY 
matters of record, 16. 
not to be recorded except, 16. 
to be filed and numbered, 1 6. 
to be open to inspection, 17. 
may be vacated, and how, 115. 
effect of vacating, 115. 
form of order to vacate, 132. 
certain, legalized, 123. 
PROCESSES 

to be under seal of court, 17. 
to run throughout the state, 18. 
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PROMISE 

(See Discbarge.) 
PROOF OP DEBTS 
may be withdrawn, 29. 
may be expunged by S. J. C, 29. 
power to revise proof, 29. 
may be made at any meeting, 29. 
when a discharge is objected, 29. 
where there is collateral security, 

31-33. 
against a surety, 32. 
on oath of creditor, 33, 34. 

of agept, 34. 

form of, 34. 

before justice of the peace, 34. 

other proof, 34. 
creditor may be examined, 34, 35. 

without counsel, 35. 

not in contempt for Bot answer- 
ing, 35. 
may be postponed, 35. 
not allowed to preferred creditor, 

35. 
PtJBLICATION OP NOTICE 
(See Notice.) 

RECORD 

copies of, evidence, 1 6. 
assent to discharge is, 16. 
how far necessary, 1 6. 
eonclusiye of date of decree, 17. 
to be open to inspection, 1 7. 
REDEMPTION 

(See Assignees). 
REGISTERS OF INSOLVENCY 
(See Docket.) 
to compute dividends, 17. 
make orders and certify copies 
thereof, 17. 
and of scl;edules, 17. 
may administer oaths, 17. 

adjourn meetings, 17. 
fees of, for extra copies, 17. 
oath of office of, 119. 
to give bond, 119. 
not to be counsel, &c., in what 

cases, 119. 
duties of, 120. 

assistant, where may be, 120. 
oath of, 120. 
duties of, 120. 
vacancy in office of, how filled, 

121. 
temporary, when to be appointed 
by judge, 121. 
to be sworn, 121. 
compensation of, 122. 
salaries of, 121. 
not to receive fees, except, 122. 



RELEASE 

(See Discharge.) 
REMOVAL 

(See Assignees.) 
RETURNS 

(See Judges of Insolvency.) 
REVIEW, WRIT OF 

(See Discharge.) 
RULES OF COURT 

may be made by judges of insol- 
vency, 18. 
to be approved by S. J. C, 19. 
may be made by S. J. C, 19. 

SALE 

may be ordered in vacation, 16. 

of debts, 53. 

of perishable goods, 25, 55. 
price liad, conclusive of value of, 
.55. 

of debts by assignees, 93. 
SCHEDULE OF CREDITORS 

to state what, 24. 

to be delivered to messenger, 24, 
59, 110. 

effect of omissions in, 25. 

evidence of filing, 25. 

form of, 129. 
SCHEDULE OF PROPERTY 

to be filed at first meeting, 25, 59, 
110. 

to state what, 25. 

form of, 129. 
SECRETARY OF STATE 

to enter names of debtors in book 
open to inspection, 115. 
SET OFF 

mutual debts may be, 30. 

balance only provable, 30. 

must be in same right, 30. 

deposit in bank may be, 30. 

notes left for dLscount cannot, 30. 

against warranty, 30. 

notes bought after suit, 30, 31. 

notes and bills, when cannot be, 
31, 54. 
SHERIFF AND DEPUTIES 

to serve warrant, 21. 
STAY OF PROCEEDINGS 

(See Proceedinirs.) 
SUPREME JUDICIAL COURT 

jurisdiction of, jn insolvency, 18, 

by appeal, when given, 20. 
by bill, petition, &c., 19, 20. 
at whose instance, 21. 
none in chancery if remedy at 
law, 19. 
or by appeal, 20. 
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cases of, 19-21. 
may stay proceedings, 19, 20. 

on what ground, 1 9, 20. 
a stay on whom binding, 20. 
may expunge proof, 20. 
revise all orders and decrees, 

19, 20. 
malce rules and forms, 19. 
SUEETY 

(See Discharge ; Debts.) 
SURPLUS 

of debtor's estate to vest in him, 

89. 
in partnership cases, 90, 105, 

TORTS 

(See Debts.) 
TRUSTEE PROCESS 
(See Attachment.) 



USURY 

(See Assignment.) 

WARRANT 

may issue in vacation, 16. 

to be under seal of court, 17. 

when returnable, 1 8. 

to be issued to sheriff, 21. 

directions of, 22. 

without seal invalid, 23. 

effect of, 23. 

in proceedings in invitum, 98. 

in case of partnerships, 101. 

form of, 127. 

against assignees) form of, 133. 
(See Notice.) 
WITNESSES 

attendance of, may be compelled, 
16. 



THE END. 



•n, 



